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SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY

Plaintiff, DOCKET NO. BER-L-
VSs.

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE in his
official capacity as acting Borough Clerk of
the Borough of Leonia, JUDAH ZEIGLER,
in his official capacity as Mayor of the
Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Civil Action

COMPLAINT IN LIEU OF
PREROGATIVE WRITS

Defendants.

Plaintiff, JACQUELINE ROSA (herein “Plaintiff”), residing in Edgewater, New Jersey, by

way of Complaint against Defendants, alleges as follows:

NATURE OF ACTION

This is an action in lieu of prerogative writs challenging the validity of an ordinance enacted
by the Borough of Leonia.
PARTIES
1. Plaintiff is an interested party affected by the enactment of Defendant, Borough of Leonia’s
ordinance §194-25.1 and 8194-25.2. Plaintiftf’s right to travel on public streets and freely enjoy
public streets for the purpose of transportation have been denied, violated and infringed upon by
the actions of the Defendants. Plaintiff is a resident of Edgewater, NJ, who commutes through

Leonia on a weekly basis, to travel to and from her home. Plaintiff has standing to bring this
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action because this case involves a substantial public interest, and the Plaintiff has a private
interest.

2. Defendant, Borough of Leonia (“Borough”) is the municipality enacting ordinance §194-
25.1 and §194-25.2, and infringing upon Plaintiff’s rights.

3. The Defendant Borough of Leonia Council (“Council”) is the governing body of the
municipality and is responsible for enacting and passing municipal ordinances.

4. The Defendant, Tom Rowe (“Rowe”), was the acting Borough Clerk for the Borough of
Leonia, and in that capacity in the official custodian of records.

5. The Defendant, Judah Zeigler, (“Zeigler”)is the mayor of the Borough of Leonia and

approved ordinance §194-25.1 and 8194-25.2

FIRST COUNT

CHALLENGE TO THE VALIDITY OF ORDINANCE 8§194-25.1 and §194-25.2

6. Plaintiff repeats and realleges the statements in numbers 1-5.

7. On January 22, 2018, the Borough put into effect ordinance 8194-25.1, which was signed
by defendant Rowe and Zeigler and approved by the Council. This ordinance amends chapter
194 to include “temporary closing of streets.”

8. The Ordinance specifically mandates that over seventy streets will be closed to the public
during designated hours, unless that person is a resident of the specific street, or needing access
to his or her home within the Borough, or can name a business they are going to.

9. The Ordinance states that the seventy plus streets will be closed daily from 6:00am to

10:00am and from 4:00pm to 9:00pm.
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10. Any person who is not a resident of the Borough, or who cannot produce valid
documentation will be fined two hundred dollars as listed in §194-25.2,

11. Ordinance 8194-25.1 and 8194-25.2 violates Plaintiff’s right to freedom of travel and are
facially and presumptively invalid.

12. Ordinance 8§194-25.1 and 8194-25.2 are arbitrary, capricious, and unreasonable.

13. The validity of Ordinance 8194-25.1 and §194-25.2 are a matter of public interest rather
than private interests and requires adjudication. Ordinance §194-25.1 and §194-25.2 cause a
continuing public harm to travel.

WHEREFORE, Plaintiff demands judgment against Defendants, for a declaration that
Ordinance 8194-25.1 and §194-25.2 are void and of no effect, for interest and costs of suit,

attorney’s fees, and for other such relief as the Court deems just and equitable.

SECOND COUNT

ORDINANCE 8194-25.1 IS IN VIOLATION OF N.J.S.A. 39:4-8

14. Plaintiff repeats and realleges the statements in numbers 1-13.

15. N.J.S.A 39:4-8 states that any ordinance, resolution, or regulation which places any
impact on a State roadway shall require the approval of the commissioner.

16. The Borough has closed over seventy streets, many of which connect to State
Highway Route 4, Route 80, and the New Jersey Turnpike.

17. Closing these roads during commuting hours has resulted in an increase in traffic on
all three State Highways and would therefore also increase the safety of commuters on these

highways.
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18. The Borough has not sought approval from the Commissioner and is in direct
violation of N.J.S.A 39:4-8.

19. N.J.S.A 39:4-8 also states that municipality that is enacting the ordinance, must
provide appropriate notice to the adjoining municipality or county before enacting such
ordinance. No such prior notice was given.

20. The Borough’s new ordinance places an increased burden on surrounding
municipalities, some including Fort Lee, Teaneck and Edgewater, which will see an increase in
commuting traffic from the state highways.

WHEREFORE, Plaintiff demands judgment against Defendants, for a declaration that
Ordinance §194-25.1 is void and of no effect, for interest and costs of suit, and for other such

relief as the Court deems just and equitable.

THIRD COUNT

ORDINANCE 8194-25.1 IS IN VIOLATION OF N.J.S.A 39:4-197.

21. Plaintiff repeats and realleges the statements in numbers 1-20.

22. N.J.S.A. 39:4-197 requires that a municipality may not pass an ordinance that alters
or nullifies any provisions of N.J.S.A. 39:4-197 without the approval of the Commissioner.

23. The Borough’s ordinance is in clear violation of the intended nature of N.J.S.A 39:4-8
and N.J.S.A. 39:4-197, and does not fall into any of the exceptions.

WHEREFORE, Plaintiff demands judgment against Defendants, for a declaration that
Ordinance §194-25.1 is void and of no effect, for interest and costs of suit, and for other such

relief as the Court deems just and equitable.
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FOURTH COUNT

ORDINANCE 8194-25.1 IS IN VIOLATION N.J.S.A 39:4-197.2

24. Plaintiff repeats and realleges the statements in numbers 1-23.

25. N.J.S.A 39:4-197.2, states that a municipality may not regulate traffic on a county
road unless it complies with N.J.S.A. 39:4-197, and has consent or the governing body of the
county.

26. For reasons listed under Count Three, the Borough is not in compliance with N.J.S.A
39:4-197.

27. The Borough has limited traffic on parts of Fort Lee Road, Broad Avenue, Grand
Avenue, and Bergen Boulevard, all of which are county roads except Broad Avenue. Broad Ave,
Grand Ave and Bergen Boulevard run through both Bergen and Hudson counties.

28. By blocking off the roads to the public, the Borough has limited the public’s ability to
drive on roads that run through multiple municipalities and counties.

29. The Borough failed to get consent from the governing body of Bergen county and is
therefore in violation of N.J.A. 39:4-197.2.

WHEREFORE, Plaintiff demands judgment against Defendants, for a declaration that
Ordinance §194-25.1 is void and of no effect, for interest and costs of suit, and for other such

relief as the Court deems just and equitable.

FIFTH COUNT

ORDINANCE 8§194-25.2 IS IN VIOLATION of N.J.S.A 39:4-94.2

30. Plaintiff repeats and realleges the statements in numbers 1-29.
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31. The Borough has enacted a two hundred dollar ($200.00) fine for any vehicle who
violates ordinance 8194-25.1.

32. N.J.S.A 39:4-94.2 specifically states that anyone who drives a vehicle over or upon
the closed section of the highway, road or street which he knows or should have reason to know
has been closed to traffic shall be subject to a fine of no more than $100.00.

33. The Borough has unilaterally decided on a fee they can charge to motorists which is
in direct violation of state law.

WHEREFORE, Plaintiff demands judgment against Defendants, for a
declaration that Ordinance §194-25.2 is void and of no effect, for interest and costs of suit, and

for other such relief as the Court deems just and equitable.

DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, plaintiff designates Jacqueline Rosa as trial counsel.

CERTIFICATION PURSUANT TO RULE 4:5-1

Pursuant to Rule 4:5-1, the undersigned certifies that the matter in controversy is not the
subject of any other action pending in any Court or of a pending arbitration proceeding, nor is
any other action or arbitration proceeding contemplated.

LAW FIRM LLC

Jacquglfne Rosa, Esg.
Pro Se Plaintiff

Dated: January 30, 2018
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Civil Case Information Statement

Case Details: BERGEN | Civil Part Docket# L-000750-18

Case Caption: ROSA JACQUELIN VS BOROUGH OF Case Type: ACTIONS IN LIEU OF PREROGATIVE WRITS
LEONIA Document Type: Complaint with Jury Demand

Case Initiation Date: 01/30/2018 Jury Demand: YES - 6 JURORS

Attorney Name: JACQUELINE M ROSA Hurricane Sandy related? NO

Firm Name: SEIGEL LAW LLC Is this a professional malpractice case? NO

Address: 505 GOFFLE RD Related cases pending: NO

RIDGEWOOD NJ 074500000 If yes, list docket numbers:

Phone: Do you anticipate adding any parties (arising out of same
Name of Party: PLAINTIFF : Rosa, Jacquelin transaction or occurrence)? YES

Name of Defendant’s Primary Insurance Company

(if known): Unknown

THE INFORMATION PROVIDED ON THIS FORM CANNOT BE INTRODUCED INTO EVIDENCE

CASE CHARACTERISTICS FOR PURPOSES OF DETERMINING IF CASE IS APPROPRIATE FOR MEDIATION

Do parties have a current, past, or recurrent relationship? NO
If yes, is that relationship:
Does the statute governing this case provide for payment of fees by the losing party? NO

Use this space to alert the court to any special case characteristics that may warrant individual
management or accelerated disposition:

Do you or your client need any disability accommodations? NO
If yes, please identify the requested accommodation:

Will an interpreter be needed? NO
If yes, for what language:

| certify that confidential personal identifiers have been redacted from documents now submitted to the
court, and will be redacted from all documents submitted in the future in accordance with Rule 1:38-7(b)

01/30/2018 /s/ JACQUELINE M ROSA
Dated Signed
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SUPERIOR COURT OF NEW JERSEY
BERGEN COUNTY
JACQUELINE ROSA . LAW DIVISION
Plaintiff DOCKET NO. L-750-18
VS,
CIVIL ACTION
BOROUGH OF LEONIA,
BOROUGH OF LEONIA |
COUNCIL, TOM ROWE, in ORDER

His official capacity as acting .
Borough Clerk of the Borough
of Leonia, JUDAH ZEIGLER, in
his official capacity as Mayor of
" the Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES
1-5

Defendant

THIS MATTER having come before this court, sua sponte, and as Plaintiff is
the daughter of a Bergen County Superior Court Recall Judge, and in order to avoid any
appearance of impropriety, and for good cause shown,

IT IS on this 6% day of February, 2018,

ORDERED the abm}e captioned matter is hereby transferred to the Hudson
vicinage, and it is

FURTHER ORDERED the Law Division, Bergen County, will transfer the file
to Hudson County, for assignment as deemed appropriate by the Hon. Peter F. Bariso, Jr.,

AJS.C.

L)

Hon. Bonnig J, Mizdol, A.J.S.C.

4




Case 2:18-cv-15534 Document 1-1 Filed 10/31/18 Page 11 of 155 PagelD: 19

EXHIBIT C



BER-L-000750-18 02/12/2018 9:58:20 AM Pg 1 of 8 Trans ID: LCV2018261983
Case 2:18-cv-15534 Document 1-1 Filed 10/31/18 Page 12 of 155 PagelD: 20

SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: BERGEN COUNTY

Plaintiff, DOCKET NO. BER-L-0750-18
VS.

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE in his
official capacity as acting Borough Clerk of
the Borough of Leonia, JUDAH ZEIGLER,
in his official capacity as Mayor of the
Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Civil Action
AMENDED

COMPLAINT IN LIEU OF
PREROGATIVE WRITS

Defendants.

Plaintiff, JACQUELINE ROSA (herein “Plaintiff”), residing in Edgewater, New Jersey, by

way of Complaint against Defendants, alleges as follows:

NATURE OF ACTION

This is an action in lieu of prerogative writs challenging the validity of an ordinance enacted
by the Borough of Leonia.
PARTIES
1. Plaintiff is an interested party affected by the enactment of Defendant, Borough of Leonia’s
ordinance §194-25.1 and 8194-25.2. Plaintiftf’s right to travel on public streets and freely enjoy
public streets for the purpose of transportation have been denied, violated and infringed upon by
the actions of the Defendants. Plaintiff is a resident of Edgewater, NJ, who commutes through

Leonia on a weekly basis, to travel to and from her home. Plaintiff has standing to bring this
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action because this case involves a substantial public interest, and the Plaintiff has a private
interest.

2. Defendant, Borough of Leonia (“Borough”) is the municipality enacting ordinance §194-
25.1 and §194-25.2, and infringing upon Plaintiff’s rights.

3. The Defendant Borough of Leonia Council (“Council”) is the governing body of the
municipality and is responsible for enacting and passing municipal ordinances.

4. The Defendant, Tom Rowe (“Rowe”), was the acting Borough Clerk for the Borough of
Leonia, and in that capacity in the official custodian of records.

5. The Defendant, Judah Zeigler, (“Zeigler”)is the mayor of the Borough of Leonia and

approved ordinance §194-25.1 and 8194-25.2

FIRST COUNT

CHALLENGE TO THE VALIDITY OF ORDINANCE 8§194-25.1 and §194-25.2

6. Plaintiff repeats and realleges the statements in numbers 1-5.

7. On January 22, 2018, the Borough put into effect ordinance 8194-25.1, which was signed
by defendant Rowe and Zeigler and approved by the Council. This ordinance amends chapter
194 to include “temporary closing of streets.”

8. The Ordinance specifically mandates that over seventy streets will be closed to the public
during designated hours, unless that person is a resident of the specific street, or needing access
to his or her home within the Borough, or can name a business they are going to.

9. The Ordinance states that the seventy plus streets will be closed daily from 6:00am to

10:00am and from 4:00pm to 9:00pm.
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10. Any person who is not a resident of the Borough, or who cannot produce valid
documentation will be fined two hundred dollars as listed in §194-25.2,

11. Ordinance 8194-25.1 and 8194-25.2 violates Plaintiff’s right to freedom of travel and are
facially and presumptively invalid.

12. Ordinance 8§194-25.1 and 8194-25.2 are arbitrary, capricious, and unreasonable.

13. The validity of Ordinance 8194-25.1 and §194-25.2 are a matter of public interest rather
than private interests and requires adjudication. Ordinance §194-25.1 and §194-25.2 cause a
continuing public harm to travel.

WHEREFORE, Plaintiff demands judgment against Defendants, for a declaration that
Ordinance 8194-25.1 and §194-25.2 are void and of no effect, for interest and costs of suit,

attorney’s fees, and for other such relief as the Court deems just and equitable.

SECOND COUNT

ORDINANCE 8194-25.1 IS IN VIOLATION OF N.J.S.A. 39:4-8

14. Plaintiff repeats and realleges the statements in numbers 1-13.

15. N.J.S.A 39:4-8 states that any ordinance, resolution, or regulation which places any
impact on a State roadway shall require the approval of the commissioner.

16. The Borough has closed over seventy streets, many of which connect to State
Highway Route 4, Route 80, and the New Jersey Turnpike.

17. Closing these roads during commuting hours has resulted in an increase in traffic on
all three State Highways and would therefore also increase the safety of commuters on these

highways.
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18. The Borough has not sought approval from the Commissioner and is in direct
violation of N.J.S.A 39:4-8.

19. N.J.S.A 39:4-8 also states that municipality that is enacting the ordinance, must
provide appropriate notice to the adjoining municipality or county before enacting such
ordinance. No such prior notice was given.

20. The Borough’s new ordinance places an increased burden on surrounding
municipalities, some including Fort Lee, Teaneck and Edgewater, which will see an increase in
commuting traffic from the state highways.

WHEREFORE, Plaintiff demands judgment against Defendants, for a declaration that
Ordinance §194-25.1 is void and of no effect, for interest and costs of suit, and for other such

relief as the Court deems just and equitable.

THIRD COUNT

ORDINANCE 8194-25.1 IS IN VIOLATION OF N.J.S.A 39:4-197.

21. Plaintiff repeats and realleges the statements in numbers 1-20.

22. N.J.S.A. 39:4-197 requires that a municipality may not pass an ordinance that alters
or nullifies any provisions of N.J.S.A. 39:4-197 without the approval of the Commissioner.

23. The Borough’s ordinance is in clear violation of the intended nature of N.J.S.A 39:4-8
and N.J.S.A. 39:4-197, and does not fall into any of the exceptions.

WHEREFORE, Plaintiff demands judgment against Defendants, for a declaration that
Ordinance §194-25.1 is void and of no effect, for interest and costs of suit, and for other such

relief as the Court deems just and equitable.
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FOURTH COUNT

ORDINANCE 8194-25.1 IS IN VIOLATION N.J.S.A 39:4-197.2

24. Plaintiff repeats and realleges the statements in numbers 1-23.

25. N.J.S.A 39:4-197.2, states that a municipality may not regulate traffic on a county
road unless it complies with N.J.S.A. 39:4-197, and has consent or the governing body of the
county.

26. For reasons listed under Count Three, the Borough is not in compliance with N.J.S.A
39:4-197.

27. The Borough has limited traffic on parts of Fort Lee Road, Broad Avenue, Grand
Avenue, and Bergen Boulevard, all of which are county roads except Broad Avenue. Broad Ave,
Grand Ave and Bergen Boulevard run through both Bergen and Hudson counties.

28. By blocking off the roads to the public, the Borough has limited the public’s ability to
drive on roads that run through multiple municipalities and counties.

29. The Borough failed to get consent from the governing body of Bergen county and is
therefore in violation of N.J.A. 39:4-197.2.

WHEREFORE, Plaintiff demands judgment against Defendants, for a declaration that
Ordinance §194-25.1 is void and of no effect, for interest and costs of suit, and for other such

relief as the Court deems just and equitable.

FIFTH COUNT

ORDINANCE 8§194-25.2 IS IN VIOLATION of N.J.S.A 39:4-94.2

30. Plaintiff repeats and realleges the statements in numbers 1-29.
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31. The Borough has enacted a two hundred dollar ($200.00) fine for any vehicle who
violates ordinance 8194-25.1.

32. N.J.S.A 39:4-94.2 specifically states that anyone who drives a vehicle over or upon
the closed section of the highway, road or street which he knows or should have reason to know
has been closed to traffic shall be subject to a fine of no more than $100.00.

33. The Borough has unilaterally decided on a fee they can charge to motorists which is
in direct violation of state law.

WHEREFORE, Plaintiff demands judgment against Defendants, for a
declaration that Ordinance §194-25.2 is void and of no effect, for interest and costs of suit, and

for other such relief as the Court deems just and equitable.

SIXTH COUNT

ORDINANCE 8194-25.1 IS A VIOLATION OF PLAINTIFF’S
CIVIL RIGHTS UNDER 42 U.S. CODE 8§81983.

34. Plaintiff repeats and realleges the statements in numbers 1-33.

35. U.S. Code 81983 guarantees Plaintiff her civil rights under the law.

36. Defendants’ are violating Plaintiff’s Fifth Amendment rights of basic liberty.

37. Plaintiff has a constitutional right to travel freely without being stopped and
questioned

WHEREFORE, Plaintiff demands judgment against Defendants, for a declaration that
Ordinance §194-25.1 is void and of no effect, for interest and costs of suit, and for other such

relief as the Court deems just and equitable.
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SEVENTH COUNT

ORDINANCE 8194-25.1 IS A VIOLATION OF THE INTERSTATE COMMERCE
CLAUSE

38. Plaintiff repeats and realleges the statements in numbers 1-33.

39. The Interstate Commerce Clause, found in Article 1, Section 8 of the US Constitution
states that a state may not pass legislation that discriminates against or excessively burdens
interstate commerce.

40. State regulations affecting interstate commerce, whose purpose or effect is to gain for
those within the state an advantage at the expense of those without, or to burden those out of the
state without any corresponding advantage to those within, impinge on the Plaintiff’s
Constitutional rights.

41. The Borough cannot enact an ordinance that favors only the residents of its town, and
discriminates against non-residents and commuters within and out of New Jersey.

WHEREFORE, Plaintiff demands judgment against Defendants, for a declaration that
Ordinance §194-25.1 is void and of no effect, for interest and costs of suit, and for other such

relief as the Court deems just and equitable.

DESIGNATION OF TRIAL COUNSEL

Pursuant to R. 4:25-4, plaintiff designates Jacqueline Rosa as trial counsel.
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CERTIFICATION PURSUANT TO RULE 4:5-1

Pursuant to Rule 4:5-1, the undersigned certifies that the matter in controversy is not the
subject of any other action pending in any Court or of a pending arbitration proceeding, nor is

any other action or arbitration proceeding contemplated.

LAW FIRM LLC

e

‘-

Jacqugline Rosa, Esg.
Pro Se Plaintiff

Dated: February 12, 2018
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Civil Case Information Statement

Case Details: HUDSON | Civil Part Docket# L-000607-18

Case Caption: ROSA JACQUELIN VS BOROUGH OF Case Type: ACTIONS IN LIEU OF PREROGATIVE WRITS
LEONIA Document Type: Answer

Case Initiation Date: 01/30/2018 Jury Demand: YES - 6 JURORS

Attorney Name: BRIAN M CHEWCASKIE Hurricane Sandy related? NO

Firm Name: GITTLEMAN MUHLSTOCK & CHEWCASKIE Is this a professional malpractice case? NO

LLP Related cases pending: NO

Address: 2200 FLETCHER AVE If yes, list docket numbers:

FORT LEE NJ 07024 Do you anticipate adding any parties (arising out of same
Phone: transaction or occurrence)? NO

Name of Party: DEFENDANT : BOROUGH OF LEONIA
Name of Defendant’s Primary Insurance Company

(if known): None

THE INFORMATION PROVIDED ON THIS FORM CANNOT BE INTRODUCED INTO EVIDENCE

CASE CHARACTERISTICS FOR PURPOSES OF DETERMINING IF CASE IS APPROPRIATE FOR MEDIATION

Do parties have a current, past, or recurrent relationship? NO
If yes, is that relationship:
Does the statute governing this case provide for payment of fees by the losing party? NO

Use this space to alert the court to any special case characteristics that may warrant individual
management or accelerated disposition:

Do you or your client need any disability accommodations? NO
If yes, please identify the requested accommodation:

Will an interpreter be needed? NO
If yes, for what language:

| certify that confidential personal identifiers have been redacted from documents now submitted to the
court, and will be redacted from all documents submitted in the future in accordance with Rule 1:38-7(b)

02/28/2018 /s/ BRIAN M CHEWCASKIE
Dated Signed
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Jan K. Seigel
Jonas K. Seigel®
Barry M. Packin
Mark McBratney?
James P. Kimball®

Jacqueline M. Rosa®

VIA E-Courts
Honorable Peter F. Bariso

Seigel Law

PROTECTING THE INJURED

505 Goffle Road
Ridgewood, New Jersey 07450
Tel 201-444-4000 Fax 201-444-7717

www.SeigelLaw.com

With Offices in
Manhattan | Paterson | Red Bank | West New York

Superior Court of New Jersey
Hudson County Superior Court

583 Newark Avenue
Jersey City, NJ 07306

Re:

Dear Judge Bariso:

JR/pr
Encl.

Rosa vs. Leonia
Docket No: HUD-L-607-18

Enclosed please find a courtesy copy of plaintiff’s Brief,

Thank you for your courtesies in this regard

Respectfully,
SEIGEL

Michael T. Buonocore
Michelle E. Radin®

Of Counsel

Douglas S. Grossbart, M.D.
Bennett A. Robbins
Christopher J. Metcalfe

"LLM in Trial Advocacy

@ Certified by The Supreme Court of
New Jersey as a Civil Trial Attorney
*NJ and NY Bars

May 04, 2018

— &t 7976 —

Jacquelihe Rosa, Esq.
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SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA,

Plaintiff,

VS.

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE in his
official capacity as acting Borough Clerk of
the Borough of Leonia, JUDAH ZEIGLER,
in his official capacity as Mayor of the
Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

DOCKET NO. HUD-L-607-18

Civil Action

CERTIFICATION OF COUNSEL
FOR AN ORDER TO SHOW CAUSE
FOR A PRELIMINARY
INJUNCTION WITH TEMPORARY
RELIEF

I, JACQUELINE ROSA, do hereby certify as follows:

1. I am an attorney at law duly licensed to practice before the Courts of this State.
action as a pro se Plaintiff, and as such,
circumstances of this action. | make this certification in support of the Order to Show Cause.

2. In supporting said action, the Undersigned relies on the Statement of Material Facts and the

Undersigned’s Brief.

| certify that the foregoing statements made by me are true.

I am fully familiar with all the facts and

foregoing statements are willfully false, I am subject to punishment.

DATE: May 4, 2018

N7

quelln#?osa Esq.

| bring this

I am aware that if any of the
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SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA,

Plaintiff,
VS.

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE in his
official capacity as acting Borough Clerk of
the Borough of Leonia, JUDAH ZEIGLER,
in his official capacity as Mayor of the
Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

DOCKET NO. HUD-L-607-18

Civil Action

BRIEF IN SUPPORT OF PLAINTIFFS’ ORDER TO SHOW CAUSE FOR A
PRELIMINARY INJUNCTION WITH TEMPORARY RELIEF

May 4, 2018

eline Rosa, Esq.

e
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PRELIMINARY STATEMENT

This matter arises out of a lawsuit that was filed on January 30, 2018 against the Borough
of Leonia and other defendants, for illegally closing some sixty (60) residential streets in their
municipality to non-residents, and traffic with non-Leonia business.

Among other things, the complaint alleges that Ordinances §194-25.1 and 8§8194-25.2
enacted by the Borough of Leonia, violate Plaintiff’s right to freedom of travel and are facially
and presumptively invalid, as well as arbitrary, capricious, and unreasonable.

Defendants have been in violation of Plaintiff’s Civil rights since the enactment of the

Ordinance in January 2018.

STATEMENT OF UNDISPUTED MATERIAL FACTS

1) On or about January 22, 2018 the Borough of Leonia enacted a ban on 60 residential streets in
their municipality.

2) The Borough cited to their Ordinance §194-25.1 and §194-25.2, which would block streets
from 6:00am to 10:00am and from 4:00pm to 9:00pm.

3) No person, unless a resident of the Borough, or a person who can demonstrate a need to access
a residence or business would be allowed to use one of closed streets during the prescribed times.
4) At no time prior to enacting the Ordinance, did the Borough consult the State of New Jersey,
Department of Transportation, or the Commissioner of Transportation to get approval for said
street closures.

5) On or about May 2, 2018, the Attorney General of New Jersey, Gurbir Grewal, stated that the

Borough’s road closures were “legally invalid,” and should be rescinded.
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6) Defendants have refused to take down their signs and re-open their streets to the general
public since enacting Ordinances §194-25.1 and 8194-25.2.
7) Plaintiff now files this Order to Show Cause as irreparable harm is being caused by the

continued closures.

POINT 1
A PRELIMINARY INJUNCTION WITH TEMPORARY RELIEF IS APPROPRIATE

In bringing an Order to Show Cause for a preliminary injunction with temporary relief,

Plaintiff must prove a four prong test. Crowe v. Di Gioia, 90 N.J. 126 (1982). The first of the

four prongs is to show irreparable harm to the Plaintiff. In the matter at hand the Defendants
have had their streets closed for over four months to the Plaintiff and the public. Plaintiff is not
allowed to freely travel on any of the closed streets during the nine hours of restricted time.
Every day that goes by that the Plaintiff cannot use any of the Defendant’s public streets, her
Civil Rights are being violated.

Additionally, Plaintiff is a resident of a neighboring town and uses the Leonia streets to
commute daily, go to parks in Leonia, visit shops and businesses. The Plaintiff cannot be stopped
and questioned every time she chooses to use one of these streets. Plaintiff has the right to travel
freely without being stopped and questioned by the Borough’s Police. The Court has found that,
“in certain circumstances, severe personal inconvenience can constitute irreparable injury

justifying issuance of injunctive relief. Hodge v. Giese, 43 N.J. Eq. 342, 350. All of the

Borough’s streets must be re-opened until the final resolution of the case.
The second principle is that temporary relief should be granted when the legal right
underlying plaintiff's claim is settled. See, Crowe. Besides the fact that the current Attorney

General has condemned the defendants’ Ordinance, there is additional support from the Attorney
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General’s office from a 1955 written opinion. The opinion from 1955 was written in response to
the Town of Demarest, NJ, trying to close streets exactly the same way the Defendants have.
Then Attorney General, Grover C. Richman, Jr., took the position that, “The power to designate
no ‘through streets’, is not among the powers granted to a municipality...”.  Attached as
Exhibit A, Copy of the Opinion.

Defendants have also violated several New Jersey State laws. N.J.S.A 39:4-8 states that

any ordinance, resolution, or regulation which places any impact on a State roadway shall require
the approval of the commissioner. The Ordinance clearly affects State roadways. The only
remaining roads in Leonia that the Plaintiff can use during the restricted hours, are county roads
and State Highways. Due to the traffic being restricted on over 60 side streets, plaintiff is forced
to only use State operated roads to travel through Leonia. Plaintiff should not be forced to select
only county roads or State highways to travel on. Additionally, all public travelers must face the
same limited options during the restricted hours which leads to more traffic and dangerous
conditions on the remaining routes. As admitted by Defense counsel, the defendants did not seek
approval from the Commissioner and have unsuccessfully attempted to do so within the last

month. Further, N.J.S.A 39:4-8 states that a municipality that is enacting the ordinance, must

provide appropriate notice to the adjoining municipality or county before enacting such
ordinance. None of the surrounding towns or counties were alerted to these road closures before
they took place.

N.J.S.A 39:4-94.2 specifically states that anyone who drives a vehicle over or upon the

closed section of the highway, road or street which he knows or should have reason to know has
been closed to traffic shall be subject to a fine of no more than $100.00. The Borough has

unilaterally decided on a fee they can charge to motorists which is in direct violation of state law.
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Perhaps most alarmingly, Defendants are in violation of U.S. Code 81983, which
guarantees Plaintiff her civil rights under the law. The law states, “every person who, under color
of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured
by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity,
or other proper proceeding for redress.” Defendants are violating Plaintiff’s Fifth Amendment
right by arbitrarily denying Plaintiff her liberty to travel freely and not be stopped and questioned
for using public roads.

Lastly, the defendants are violating the Interstate Commerce Clause, found in Article 1,
Section 8 of the US Constitution which states that a state may not pass legislation that
discriminates against or excessively burdens interstate commerce. State regulations affecting
interstate commerce, whose purpose or effect is to gain for those within the state an advantage at
the expense of those without, or to burden those out of the state without any corresponding

advantage to those within, impinge on the Plaintiff’s Constitutional rights. S.C. State Highway

Dept. v. Barnwell Bros., Inc., 303 U.S. 177 (1938). Defendants’ are clearly giving Leonia

residents an advantage by keeping their roads closed to the public. Plaintiff cannot use Leonia
roads to travel to New York when the restricted hours are in place. Plaintiff has the right to travel
to and from New Jersey using whatever roads she wants.

The third prong to prevail on an application for temporary relief, a plaintiff must make a
preliminary showing of a reasonable probability of ultimate success on the merits. ldeal Laundry

Co. v. Gugliemone, 107 N.J. Eqg. 108, 115-16 (E. & A. 1930). Based on the law, and the fact that

defendants have not shown any legal support for their Ordinances, Plaintiff has a high likelihood


https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-991716523-1546477204&term_occur=11&term_src=title:42:chapter:21:subchapter:I:section:1983
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of being successful at the ultimate outcome of the case. Additionally, New Jersey Statues and
case law have shown that defendants are outside the scope of powers granted to municipalities.
The last test is to show the relative hardship to the parties in granting or denying relief.
Here, the town has not shown any conclusive evidence that they suffer more of a hardship than
Plaintiff or any other commuting member of the public. Leonia existed for decades without road
closures and for years since the invention of digital GPS. There is no hardship to the Borough if
the signs are taken down. On the other hand, Plaintiff has not been allowed to use those roads for
the past four months. In addition to having to find other ways to travel around Leonia and the
surrounding area, Plaintiff has been deprived of her Constitutional Rights. Every day that the
roads are closed, and the Ordinance is upheld, the Plaintiff’s Civil Liberties are being violated.
Plaintiff clearly passes the four prong test in a showing of good cause for the temporary
re-opening of the 60 streets. In order to protect the Plaintiff’s civil rights, the Order to Show

Cause must be granted and the streets must be re-opened immediately.

CONCLUSION

For all of the foregoing reasons, the Plaintiff’s application must be granted. Plaintiff is
requesting that all signage be taken down, all police checks cease, all police stops cease, and

public notice is given that the streets are re-opened to the public.

By: Jacqugline Rosa, Esq.

e Yee

May 4, 2018
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SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

Plaintiff,

VS.
DOCKET NO. HUD-L-607-18

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE in his

official capacity as acting Borough Clerk of ORDER GRANTING A
the Borough of Leonia, JUDAH ZEIGLER, PRELIMINARY INJUNCTION
in his official capacity as Mayor of the WITH TEMPORARY RELIEF

Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Defendants.

THIS MATTER coming before the Court on an Order to Show Cause by Jacqueline Rosa,

Esq., pro se attorney, and good and sufficient cause having been shown;
It is on this day of May, 2018,
ORDERED that all restrictions on the 60 streets in Leonia must be rescinded,
ORDERED that all signage pertaining to the road restrictions be taken down,

ORDERED that all Police checks and stops must cease,

ORDERED that notice be given to the public that Leonia streets are again available for all

public use,

ORDERED that a copy of this Order be served upon all counsel within seven (7) days of

receipt by plaintiff’s counsel.

Honorable Peter F. Bariso, J.S.C.
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SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

Plaintiff, DOCKET NO. HUD-L-607-18
VS.

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE, JUDAH
ZEIGLER, in his official capacity as Mayor
of the Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Civil Action

ORDER TO SHOW CAUSE FOR A
PRELIMINARY INJUNCTION
WITH TEMPORARY RELIEF

Defendants. PURSURANT TO R. 4:52

THIS MATTER being brought before the court by Jacqueline Rosa, a pro se plaintiff,
seeking relief by way of temporary restraints pursuant to R. 4:52, based upon the facts set forth
in the verified complaint filed herewith; and it appearing that the defendants have notice of this
application and have been served with a copy of this Order To Show Cause, and for good cause
shown. It is on this __ day of ORDERED that defendants, BOROUGH OF
LEONIA, BOROUGH OF LEONIA COUNCIL, TOM ROWE, JUDAH ZEIGLER, in his
official capacity as Mayor of the Borough of Leonia appear and show cause before the Superior

Court at the County Courthouse in , New Jersey at o’clock in the

noon or as soon thereafter as counsel can be heard, on the day of

, 2018 why an Order should not be issued preliminarily enjoining and

restraining defendants, BOROUGH OF LEONIA, BOROUGH OF LEONIA COUNCIL, TOM
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ROWE, JUDAH ZEIGLER, in his official capacity as Mayor of the Borough of Leonia from;

A. Continuing to enforce municipal ordinances §194-25.1 and §194-25.2,

B. Continuing police checks, stops and warnings,
C. Defendants must remove all signage,
D. Granting such other relief as the court deems equitable and just.

And it is further ORDERED that pending the return date herein, the defendant is

temporarily enjoined and restrained from:

A Enforcing ordinances §194-25.1 and §194-25.2

B. The Borough of Leonia must re-open their roads to the Plaintiff, and the public without
any restrictions.

And it is further ORDERED that:

1. The defendant may move to dissolve or modify the temporary restraints herein
contained on two (2) days notice to the Jacqueline Rosa, Esq.

2. A copy of this order to show cause, verified complaint, legal memorandum and any
supporting affidavits or certifications submitted in support of this application be served upon the
defendants personally within __ days of the date hereof, in accordance with R. 4:4-3 and R.
4:4-4, this being original process.

3. The plaintiff must file with the court his/her/its proof of service of the pleadings on the
defendant no later than three (3) days before the return date.

4. Defendant shall file and serve a written response to this order to show cause and the

request for entry of injunctive relief and proof of service by , 2018. The
original documents must be filed with the Clerk of the Superior Court in the county listed above.

You must send a copy of your opposition papers directly to Judge ,
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whose address is , New Jersey. You must also send a

copy of your opposition papers to the plaintiff’s attorney whose name and address appears
above, or to the plaintiff, if no attorney is named above. A telephone call will not protect your
rights; you must file your opposition and pay the required fee of $ _ and serve your
opposition on your adversary, if you want the court to hear your opposition to the injunctive
relief the plaintiff is seeking.

5. The plaintiff must file and serve any written reply to the defendant’s order to show

cause opposition by , 2018. The reply papers must be filed with the Clerk of

the Superior Court in the county listed above and a copy of the reply papers must be sent directly

to the chambers of Judge

6. If the defendant does not file and serve opposition to this order to show cause, the
application will be decided on the papers on the return date and relief may be granted by default,
provided that the plaintiff files a proof of service and a proposed form of order at least three days
prior to the return date.

7. If the plaintiff has not already done so, a proposed form of order addressing the relief
sought on the return date (along with a self-addressed return envelope with return address and
postage) must be submitted to the court no later than three (3) days before the return date.

8. Defendant take notice that the plaintiff has filed a lawsuit against you in the Superior
Court of New Jersey. The verified complaint attached to this order to show cause states the basis
of the lawsuit. If you dispute this complaint, you, or your attorney, must file a written answer to
the complaint and proof of service within 35 days from the date of service of this order to show
cause; not counting the day you received it. These documents must be filed with the Clerk of the

Superior Court in the county listed above. Include a $ filing fee payable to the
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“Treasurer State of New Jersey.” You must also send a copy of your Answer to the plaintiff’s
attorney whose name and address appear above, or to the plaintiff, if no attorney is named above.
A telephone call will not protect your rights; you must file and serve your Answer (with the fee)
or judgment may be entered against you by default. Please note: Opposition to the order to show
cause is not an Answer and you must file both. Please note further: if you do not file and serve an
Answer within 35 days of this Order, the Court may enter a default against you for the relief
plaintiff demands.

9. The court will entertain argument, but not testimony, on the return date of the order to
show cause, unless the court and parties are advised to the contrary no later than __ days before

the return date.

J.S.C

Dated:
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EXHIBIT G
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May 07, 2018

VIA E-Courts

Honorable Peter F. Bariso
Superior Court of New Jersey
Hudson County Superior Court
583 Newark Avenue

Jersey City, NJ 07306

Re: Rosa vs. Leonia
Docket No: HUD-L-607-18

Dear Judge Bariso:

Enclosed please find plaintiff’s updated Brief.

Thank you for your courtesies in this regard

Respectfully,
SEIGEL LAW LLC

By:

Jacqueline Rosa, Esqg.
JR/pr
Encl.
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SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA,

Plaintiff,
VS.

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE in his
official capacity as acting Borough Clerk of
the Borough of Leonia, JUDAH ZEIGLER,
in his official capacity as Mayor of the
Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

DOCKET NO. HUD-L-607-18

Civil Action

CERTIFICATION OF COUNSEL
FOR AN ORDER TO SHOW CAUSE
FOR A PRELIMINARY
INJUNCTION WITH TEMPORARY
RELIEF

I, JACQUELINE ROSA, do hereby certify as follows:

1. I am an attorney at law duly licensed to practice before the Courts of this State. | bring this
action as a pro se Plaintiff, and as such, | am fully familiar with all the facts and
circumstances of this action. | make this certification in support of the Order to Show Cause.

2. In supporting said action, the Undersigned relies on the Statement of Material Facts and the

Undersigned’s Brief.

| certify that the foregoing statements made by me are true. |1 am aware that if any of the

foregoing statements are willfully false, I am subject to punishment.

BY:

DATE: May 7, 2018

Jacqueline Rosa, Esq.
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SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA,

Plaintiff,
VS.

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE in his
official capacity as acting Borough Clerk of
the Borough of Leonia, JUDAH ZEIGLER,
in his official capacity as Mayor of the
Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Defendants.

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

DOCKET NO. HUD-L-607-18

Civil Action

BRIEF IN SUPPORT OF PLAINTIFFS’ ORDER TO SHOW CAUSE FOR A
PRELIMINARY INJUNCTION WITH TEMPORARY RELIEF

May 7, 2018

eline Rosa, Esq.

e
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PRELIMINARY STATEMENT

This matter arises out of a lawsuit that was filed on January 30, 2018 against the Borough
of Leonia and other defendants, for illegally closing some sixty (60) residential streets in their
municipality to non-residents, and traffic with non-Leonia business.

Among other things, the complaint alleges that Ordinances §194-25.1 and 8§8194-25.2
enacted by the Borough of Leonia, violate Plaintiff’s right to freedom of travel and are facially
and presumptively invalid, as well as arbitrary, capricious, and unreasonable.

Defendants have been in violation of Plaintiff’s Civil rights since the enactment of the

Ordinance in January 2018.

STATEMENT OF UNDISPUTED MATERIAL FACTS

1) On or about January 22, 2018 the Borough of Leonia enacted a ban on 60 residential streets in
their municipality.

2) The Borough cited to their Ordinance 8194-25.1 and §194-25.2, which would block streets
from 6:00am to 10:00am and from 4:00pm to 9:00pm.

3) No person, unless a resident of the Borough, or a person who can demonstrate a need to access
a residence or business would be allowed to use one of closed streets during the prescribed times.
4) At no time prior to enacting the Ordinance, did the Borough consult the State of New Jersey,
Department of Transportation, or the Commissioner of Transportation to get approval for said
street closures.

5) On or about May 2, 2018, the Attorney General of New Jersey, Gurbir Grewal, stated that the

Borough’s road closures were “legally invalid,” and should be rescinded.
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6) Defendants have refused to take down their signs and re-open their streets to the general
public since enacting Ordinances 8194-25.1 and 8194-25.2.
7) Plaintiff now files this Order to Show Cause as irreparable harm is being caused by the

continued closures.

POINT 1
A PRELIMINARY INJUNCTION WITH TEMPORARY RELIEF IS APPROPRIATE

In bringing an Order to Show Cause for a preliminary injunction with temporary relief,

Plaintiff must prove a four prong test. Crowe v. Di Gioia, 90 N.J. 126 (1982). The first of the

four prongs is to show irreparable harm to the Plaintiff. In the matter at hand the Defendants
have had their streets closed for over four months to the Plaintiff and the public. Plaintiff is not
allowed to freely travel on any of the closed streets during the nine hours of restricted time.
Every day that goes by that the Plaintiff cannot use any of the Defendant’s public streets, her
Civil Rights are being violated.

Additionally, Plaintiff is a resident of a neighboring town and uses the Leonia streets to
commute daily, go to parks in Leonia, visit shops and businesses. The Plaintiff cannot be stopped
and questioned every time she chooses to use one of these streets. Plaintiff has the right to travel
freely without being stopped and questioned by the Borough’s Police. The Court has found that,

“in certain circumstances, severe personal inconvenience can constitute irreparable injury

justifying issuance of injunctive relief. Hodge v. Giese, 43 N.J. Eq. 342, 350. All of the
Borough’s streets must be re-opened until the final resolution of the case.

The second principle is that temporary relief should be granted when the legal right
underlying plaintiff's claim is settled. See, Crowe. Besides the fact that the current Attorney

General has condemned the defendants’ Ordinance, there is additional support from the Attorney
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General’s office from a 1955 written opinion. The opinion from 1955 was written in response to
the Town of Demarest, NJ, trying to close streets exactly the same way the Defendants have.
Then Attorney General, Grover C. Richman, Jr., took the position that, “The power to designate
no ‘through streets’, is not among the powers granted to a municipality...”.  Attached as
Exhibit A, Copy of the Opinion.

Defendants have also violated several New Jersey State laws. N.J.S.A 39:4-8 states that

any ordinance, resolution, or regulation which places any impact on a State roadway shall require
the approval of the commissioner. The Ordinance clearly affects State roadways. The only
remaining roads in Leonia that the Plaintiff can use during the restricted hours, are county roads
and State Highways. Due to the traffic being restricted on over 60 side streets, plaintiff is forced
to only use State operated roads to travel through Leonia. Plaintiff should not be forced to select
only county roads or State highways to travel on. Additionally, all public travelers must face the
same limited options during the restricted hours which leads to more traffic and dangerous
conditions on the remaining routes. As admitted by Defense counsel, the defendants did not seek
approval from the Commissioner and have unsuccessfully attempted to do so within the last

month. Further, N.J.S.A 39:4-8 states that a municipality that is enacting the ordinance, must

provide appropriate notice to the adjoining municipality or county before enacting such
ordinance. None of the surrounding towns or counties were alerted to these road closures before
they took place.

N.J.S.A 39:4-94.2 specifically states that anyone who drives a vehicle over or upon the

closed section of the highway, road or street which he knows or should have reason to know has
been closed to traffic shall be subject to a fine of no more than $100.00. The Borough has

unilaterally decided on a fee they can charge to motorists which is in direct violation of state law.
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Perhaps most alarmingly, Defendants are in violation of U.S. Code 81983, which
guarantees Plaintiff her civil rights under the law. The law states, “every person who, under color
of any statute, ordinance, regulation, custom, or usage, of any State or Territory or the District of
Columbia, subjects, or causes to be subjected, any citizen of the United States or other person
within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured
by the Constitution and laws, shall be liable to the party injured in an action at law, suit in equity,
or other proper proceeding for redress.” Defendants are violating Plaintiff’s Fifth Amendment
right by arbitrarily denying Plaintiff her liberty to travel freely and not be stopped and questioned
for using public roads.

Lastly, the defendants are violating the Interstate Commerce Clause, found in Article 1,
Section 8 of the US Constitution which states that a state may not pass legislation that
discriminates against or excessively burdens interstate commerce. State regulations affecting
interstate commerce, whose purpose or effect is to gain for those within the state an advantage at
the expense of those without, or to burden those out of the state without any corresponding

advantage to those within, impinge on the Plaintiff’s Constitutional rights. S.C. State Highway

Dept. v. Barnwell Bros., Inc., 303 U.S. 177 (1938). Defendants’ are clearly giving Leonia

residents an advantage by keeping their roads closed to the public. Plaintiff cannot use Leonia
roads to travel to New York when the restricted hours are in place. Plaintiff has the right to travel
to and from New Jersey using whatever roads she wants.

The third prong to prevail on an application for temporary relief, a plaintiff must make a
preliminary showing of a reasonable probability of ultimate success on the merits. ldeal Laundry

Co. v. Gugliemone, 107 N.J. Eg. 108, 115-16 (E. & A. 1930). Based on the law, and the fact that

defendants have not shown any legal support for their Ordinances, Plaintiff has a high likelihood


https://www.law.cornell.edu/definitions/uscode.php?width=840&height=800&iframe=true&def_id=42-USC-991716523-1546477204&term_occur=11&term_src=title:42:chapter:21:subchapter:I:section:1983
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of being successful at the ultimate outcome of the case. Additionally, New Jersey Statues and
case law have shown that defendants are outside the scope of powers granted to municipalities.
The last test is to show the relative hardship to the parties in granting or denying relief.
Here, the town has not shown any conclusive evidence that they suffer more of a hardship than
Plaintiff or any other commuting member of the public. Leonia existed for decades without road
closures and for years since the invention of digital GPS. There is no hardship to the Borough if
the signs are taken down. On the other hand, Plaintiff has not been allowed to use those roads for
the past four months. In addition to having to find other ways to travel around Leonia and the
surrounding area, Plaintiff has been deprived of her Constitutional Rights. Every day that the
roads are closed, and the Ordinance is upheld, the Plaintiff’s Civil Liberties are being violated.
Plaintiff clearly passes the four prong test in a showing of good cause for the temporary
re-opening of the 60 streets. In order to protect the Plaintiff’s civil rights, the Order to Show

Cause must be granted and the streets must be re-opened immediately.

CONCLUSION

For all of the foregoing reasons, the Plaintiff’s application must be granted. Plaintiff is
requesting that all signage be taken down, all police checks cease, all police stops cease, and

public notice is given that the streets are re-opened to the public.

By: Jacqugline Rosa, Esq.

e Yee

May 7, 2018
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EXHIBIT A
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EXHIBIT B



HUD-L-000607-18 05/07/2018 2:10:26 PM Pg 13 of 15 Trans ID: LCV2018795956
Case 2:18-cv-15534 Document 1-1 Filed 10/31/18 Page 72 of 155 PagelD: 80



HUD-L-000607-18 05/07/2018 2:10:26 PM Pg 14 of 15 Trans ID: LCV2018795956
Case 2:18-cv-15534 Document 1-1 Filed 10/31/18 Page 73 of 155 PagelD: 81



HUD-L-000607-18 05/07/2018 2:10:26 PM Pg 15 of 15 Trans ID: LCV2018795956
Case 2:18-cv-15534 Document 1-1 Filed 10/31/18 Page 74 of 155 PagelD: 82



HUD-L-000607-18 05/07/2018 2:10:26 PM Pg 1 of 1 Trans ID: LCV2018795956
Case 2:18-cv-15534 Document 1-1 Filed 10/31/18 Page 75 of 155 PagelD: 83

SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

Plaintiff,

VS.
DOCKET NO. HUD-L-607-18

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE in his

official capacity as acting Borough Clerk of ORDER GRANTING A
the Borough of Leonia, JUDAH ZEIGLER, PRELIMINARY INJUNCTION
in his official capacity as Mayor of the WITH TEMPORARY RELIEF

Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Defendants.

THIS MATTER coming before the Court on an Order to Show Cause by Jacqueline Rosa,
Esq., pro se attorney, and good and sufficient cause having been shown;

It is on this day of May, 2018,

ORDERED that all restrictions on the 60 streets in Leonia must be rescinded,

ORDERED that all signage pertaining to the road restrictions be taken down,

ORDERED that all Police checks and stops must cease,

ORDERED that notice be given to the public that Leonia streets are again available for all

public use,

ORDERED that a copy of this Order be served upon all counsel within seven (7) days of

receipt by plaintiff’s counsel.

Honorable Peter F. Bariso, J.S.C.
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SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

Plaintiff, DOCKET NO. HUD-L-607-18
VS.

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE, JUDAH
ZEIGLER, in his official capacity as Mayor
of the Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Civil Action

ORDER TO SHOW CAUSE FOR A
PRELIMINARY INJUNCTION
WITH TEMPORARY RELIEF

Defendants. PURSURANT TO R. 4:52

THIS MATTER being brought before the court by Jacqueline Rosa, a pro se plaintiff,
seeking relief by way of temporary restraints pursuant to R. 4:52, based upon the facts set forth
in the verified complaint filed herewith; and it appearing that the defendants have notice of this
application and have been served with a copy of this Order To Show Cause, and for good cause
shown. It is on this __ day of ORDERED that defendants, BOROUGH OF
LEONIA, BOROUGH OF LEONIA COUNCIL, TOM ROWE, JUDAH ZEIGLER, in his
official capacity as Mayor of the Borough of Leonia appear and show cause before the Superior

Court at the County Courthouse in , New Jersey at o’clock in the

noon or as soon thereafter as counsel can be heard, on the day of

, 2018 why an Order should not be issued preliminarily enjoining and

restraining defendants, BOROUGH OF LEONIA, BOROUGH OF LEONIA COUNCIL, TOM
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ROWE, JUDAH ZEIGLER, in his official capacity as Mayor of the Borough of Leonia from;

A. Continuing to enforce municipal ordinances §194-25.1 and §194-25.2,

B. Continuing police checks, stops and warnings,
C. Defendants must remove all signage,
D. Granting such other relief as the court deems equitable and just.

And it is further ORDERED that pending the return date herein, the defendant is

temporarily enjoined and restrained from:

A Enforcing ordinances §194-25.1 and §194-25.2

B. The Borough of Leonia must re-open their roads to the Plaintiff, and the public without
any restrictions.

And it is further ORDERED that:

1. The defendant may move to dissolve or modify the temporary restraints herein
contained on two (2) days notice to the Jacqueline Rosa, Esq.

2. A copy of this order to show cause, verified complaint, legal memorandum and any
supporting affidavits or certifications submitted in support of this application be served upon the
defendants personally within __ days of the date hereof, in accordance with R. 4:4-3 and R.
4:4-4, this being original process.

3. The plaintiff must file with the court his/her/its proof of service of the pleadings on the
defendant no later than three (3) days before the return date.

4. Defendant shall file and serve a written response to this order to show cause and the

request for entry of injunctive relief and proof of service by , 2018. The
original documents must be filed with the Clerk of the Superior Court in the county listed above.

You must send a copy of your opposition papers directly to Judge ,
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whose address is , New Jersey. You must also send a

copy of your opposition papers to the plaintiff’s attorney whose name and address appears
above, or to the plaintiff, if no attorney is named above. A telephone call will not protect your
rights; you must file your opposition and pay the required fee of $ _ and serve your
opposition on your adversary, if you want the court to hear your opposition to the injunctive
relief the plaintiff is seeking.

5. The plaintiff must file and serve any written reply to the defendant’s order to show

cause opposition by , 2018. The reply papers must be filed with the Clerk of

the Superior Court in the county listed above and a copy of the reply papers must be sent directly

to the chambers of Judge

6. If the defendant does not file and serve opposition to this order to show cause, the
application will be decided on the papers on the return date and relief may be granted by default,
provided that the plaintiff files a proof of service and a proposed form of order at least three days
prior to the return date.

7. If the plaintiff has not already done so, a proposed form of order addressing the relief
sought on the return date (along with a self-addressed return envelope with return address and
postage) must be submitted to the court no later than three (3) days before the return date.

8. Defendant take notice that the plaintiff has filed a lawsuit against you in the Superior
Court of New Jersey. The verified complaint attached to this order to show cause states the basis
of the lawsuit. If you dispute this complaint, you, or your attorney, must file a written answer to
the complaint and proof of service within 35 days from the date of service of this order to show
cause; not counting the day you received it. These documents must be filed with the Clerk of the

Superior Court in the county listed above. Include a $ filing fee payable to the
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“Treasurer State of New Jersey.” You must also send a copy of your Answer to the plaintiff’s
attorney whose name and address appear above, or to the plaintiff, if no attorney is named above.
A telephone call will not protect your rights; you must file and serve your Answer (with the fee)
or judgment may be entered against you by default. Please note: Opposition to the order to show
cause is not an Answer and you must file both. Please note further: if you do not file and serve an
Answer within 35 days of this Order, the Court may enter a default against you for the relief
plaintiff demands.

9. The court will entertain argument, but not testimony, on the return date of the order to
show cause, unless the court and parties are advised to the contrary no later than __ days before

the return date.

J.S.C

Dated:
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EXHIBIT H
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SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

Plaintiff, DOCKET NO. HUD-L-607-18
VS.

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE, JUDAH
ZEIGLER, in his official capacity as Mayor
of the Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Civil Action

ORDER TO SHOW CAUSE FOR A
PRELIMINARY INJUNCTION
WITH TEMPORARY RELIEF

Defendants. PURSURANT TO R. 4:52

THIS MATTER being brought before the court by Jacqueline Rosa, a pro se plaintiff,
seeking relief by way of temporary restraints pursuant to R. 4:52, based upon the facts set forth
in the verified complaint filed herewith; and it appearing that the defendants have notice of this
application and have been served with a copy of this Order To Show Cause, and for good cause
shown. It is on this 7th day of May ORDERED that defendants, BOROUGH OF
LEONIA, BOROUGH OF LEONIA COUNCIL, TOM ROWE, JUDAH ZEIGLER, in his
official capacity as Mayor of the Borough of Leonia appear and show cause before the Superior

Court at the Hudson County Courthouse in _Jersey City ~ 'New Jersey at 11 o’clock in the

fore  noon or as soon thereafter as counsel can be heard, on the _16th  day of

May , 2018 why an Order should not be issued preliminarily enjoining and

restraining defendants, BOROUGH OF LEONIA, BOROUGH OF LEONIA COUNCIL, TOM
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ROWE, JUDAH ZEIGLER, in his official capacity as Mayor of the Borough of Leonia from;

A. Continuing to enforce municipal ordinances §194-25.1 and §194-25.2,

B. Continuing police checks, stops and warnings,
C. Defendants must remove all signage,
D. Granting such other relief as the court deems equitable and just.

Addaiiaisfudther QRDERED thatpsndingthe et datehowin.thedafondant. is

AN ymkSSHHSHSNS.
And it is further ORDERED that:
1 =Fae=cieferntomt—rey=—rrore=—to=thssoive—or—rothfy—tre=termmporary=—restratmts=ireretn
oed 204 ) I i .

2. A copy of this order to show cause, verified complaint, legal memorandum and any
has been served.
supporting affidavits or certifications submitted in support of this application be-sesves=saer=te

4. Defendant shall file and serve a written response to this order to show cause and the

request for entry of injunctive relief and proof of service by _ May 11 , 2018. The
original documents must be filed with the Clerk of the Superior Court in the county listed above.

You must send a copy of your opposition papers directly to Judge _Peter F. Bariso Jr. :
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whose address is _ 595 Newark Ave. Jersey City , New Jersey. You must also send a

copy of your opposition papers to the plaintiff’s attorney whose name and address appears
above, or to the plaintiff, if no attorney is named above. A telephone call will not protect your
rights; you must file your opposition and pay the required fee of $ _ and serve your
opposition on your adversary, if you want the court to hear your opposition to the injunctive
relief the plaintiff is seeking.

5. The plaintiff must file and serve any written reply to the defendant’s order to show

cause opposition by May 14 | 2018. The reply papers must be filed with the Clerk of

the Superior Court in the county listed above and a copy of the reply papers must be sent directly

to the chambers of Judge __ Peter F. Bariso Jr.

6. If the defendant does not file and serve opposition to this order to show cause, the
application will be decided on the papers on the return date and relief may be granted by default,
provided that the plaintiff files a proof of service and a proposed form of order at least three days
prior to the return date.

7. If the plaintiff has not already done so, a proposed form of order addressing the relief
sought on the return date (along with a self-addressed return envelope with return address and

postage) must be submitted to the court no later than three (3) days before the return date.

Supgrinr Caourt in tho couniy listed _ahove dnclude 2 & filing f&w_me
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9. The court will entertain argument, but not testimony, on the return date of the order to

show cause, unless the court and parties are advised to the contrary no later than 2 days before

the return date.

Hon. Peter F. Bariso Jr. A.JS.C

Dated: May 7, 2018
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SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA, SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

Plaintiff, DOCKET NO. HUD-L-607-18
VS.

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE, JUDAH
ZEIGLER, in his official capacity as Mayor
of the Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Civil Action

ORDER TO SHOW CAUSE FOR A
PRELIMINARY INJUNCTION
WITH TEMPORARY RELIEF

Defendants. PURSURANT TO R. 4:52

THIS MATTER being brought before the court by Jacqueline Rosa, a pro se plaintiff,
seeking relief by way of temporary restraints pursuant to R. 4:52, based upon the facts set forth
in the verified complaint filed herewith; and it appearing that the defendants have notice of this
application and have been served with a copy of this Order To Show Cause, and for good cause
shown. It is on this 7th day of May ORDERED that defendants, BOROUGH OF
LEONIA, BOROUGH OF LEONIA COUNCIL, TOM ROWE, JUDAH ZEIGLER, in his
official capacity as Mayor of the Borough of Leonia appear and show cause before the Superior

Court at the Hudson County Courthouse in _Jersey City ~ 'New Jersey at 11 o’clock in the

fore  noon or as soon thereafter as counsel can be heard, on the _16th  day of

May , 2018 why an Order should not be issued preliminarily enjoining and

restraining defendants, BOROUGH OF LEONIA, BOROUGH OF LEONIA COUNCIL, TOM
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ROWE, JUDAH ZEIGLER, in his official capacity as Mayor of the Borough of Leonia from;

A. Continuing to enforce municipal ordinances §194-25.1 and §194-25.2,

B. Continuing police checks, stops and warnings,
C. Defendants must remove all signage,
D. Granting such other relief as the court deems equitable and just.

Addaiiaisfudther QRDERED thatpsndingthe et datehowin.thedafondant. is

AN ymkSSHHSHSNS.
And it is further ORDERED that:
1 =Fae=cieferntomt—rey=—rrore=—to=thssoive—or—rothfy—tre=termmporary=—restratmts=ireretn
oed 204 ) I i .

2. A copy of this order to show cause, verified complaint, legal memorandum and any
has been served.
supporting affidavits or certifications submitted in support of this application be-sesves=saer=te

4. Defendant shall file and serve a written response to this order to show cause and the

request for entry of injunctive relief and proof of service by _ May 11 , 2018. The
original documents must be filed with the Clerk of the Superior Court in the county listed above.

You must send a copy of your opposition papers directly to Judge _Peter F. Bariso Jr. :
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whose address is _ 595 Newark Ave. Jersey City , New Jersey. You must also send a

copy of your opposition papers to the plaintiff’s attorney whose name and address appears
above, or to the plaintiff, if no attorney is named above. A telephone call will not protect your
rights; you must file your opposition and pay the required fee of $ _ and serve your
opposition on your adversary, if you want the court to hear your opposition to the injunctive
relief the plaintiff is seeking.

5. The plaintiff must file and serve any written reply to the defendant’s order to show

cause opposition by May 14 | 2018. The reply papers must be filed with the Clerk of

the Superior Court in the county listed above and a copy of the reply papers must be sent directly

to the chambers of Judge __ Peter F. Bariso Jr.

6. If the defendant does not file and serve opposition to this order to show cause, the
application will be decided on the papers on the return date and relief may be granted by default,
provided that the plaintiff files a proof of service and a proposed form of order at least three days
prior to the return date.

7. If the plaintiff has not already done so, a proposed form of order addressing the relief
sought on the return date (along with a self-addressed return envelope with return address and

postage) must be submitted to the court no later than three (3) days before the return date.

Supgrinr Caourt in tho couniy listed _ahove dnclude 2 & filing f&w_me
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9. The court will entertain argument, but not testimony, on the return date of the order to

show cause, unless the court and parties are advised to the contrary no later than 2 days before

the return date.

Hon. Peter F. Bariso Jr. A.JS.C

Dated: May 7, 2018
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SUPERIOR COURT OF NEW JERSEY

JACQUELINE ROSA, LAW DIVISION:HUDSON COUNTY
Plaintiff Docket No. HUD-L-000607-18

V8.

BOROUGH OF L.LEONIA, BOROUGH OF Civil Action

LEONIA COUNCIL, TOM ROWE in his
capacity as acting Borough Clerk of the
Borough of Leonia, JUDAH ZEIGLER, in
his official capacity as Mayor of the Borough
of Leonia, JOHN DOE MAINTENANCE
COMPANIES 1-5,

Defendants

BRIEF ON BEHALF OF DEFENDANTS IN OPPOSITION
TO PLAINTIFEF’S ORDER TO SHOW CAUSE FOR INJUNCTIVE RELIEF

(Gittleman Muhlstock & Chewcaskie

2200 Fletcher Avenue

Fort Lee, NJ 07024

201-944-2300

Attorney for Defendants, Borough of Leonia, Borough of
Leonia Council, Tom Rowe and Judah Zeigler

BRIAN M. CHHIEWCASKIE, ESQ.
Attorney 1D #021201984
Of Counsel and on the Brief
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PROCEDURAL HISTORY

As part of a comprehensive traffic initiative program, the Borough of Leonia (“Leonia™)

enacted a series of ordinances in 2017 to address growing significant traffic issues in Leonia.

The relevant ordinances for the purpose of the instant matter are as follows;

Ordinance No. 2017-19

An Ordinance Amending and Supplementing Chapter 194
“Vehicles and Traffic” of the Code of the Borough of
Leonia by Adding to Article XI “Temporary Closing of
Streets” §194-25.1 “Closing of Certain Streets” and Article
XIV by the Addition Thereof of Scheduled XVII “Streets
Closed to Traffic”, adopted December 4, 2017 (Exhibit
H’.Aﬂ)

Ordinance No. 2017-19 was subsequently amended by Ordinance No, 2018-5 as follows:

Ordinance No. 2018-5

An Ordinance Amending and Supplementing Chapter 194
“Vehicles and Traffic” of the Code of the Borough of
Leonia by Amending Ordinance 2017-19, Article X1
“Temporary Closing of Streets” §194-25.1 “Closing of
Certain Streets” and §194-49 Schedule X V111, adopted
March 5, 2018 (Exhibit “B™)

On January 30, 2018, Plaintiff, Jacqueline Rosa (“Plaintift” or “Rosa”), filed a Complaint

in Lieu of Prerogative Writ naming the Borough of Leonia, Borough of Leonia Council, Tom

Rowe, Judah Ziegler and various unnaned defendants. Leonia, on behalf of all named

defendants, filed an Answer and Affirmative Defenses on February 28, 2018. Thereafter, an

Amended Complaint was filed by the Plaintiff on February 12, 2018. This Amended Complaint

was not served on Leonia. An Answer with Affirmative Defenses (o the Amended Complaint

was filed on behalf of the Leonia Defendants on March 27, 2018.

The Court conducted a Case Management Conference on March 20, 2018 and a

subsequent telephone conference on March 27, 2018. Plaintiff has now filed on May 4, 2018 an

Order to Show Cause sceking a preliminary injunction.

1
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STATEMENT OF FACTS

Leonia is a small community in Bergen County with limiled resources, including a Police
Department consisting of a total of eighteen (18) officers.

As a result of the inability, inactivity or lack of concern of the Port of Authority of New
York and New Jersey and the New Jersey Department of Transportation, Leonia established a
traffic initiative program in 2017 to address significant commuter traffic issues that cripple
Leonia during certain hours of the day as a result of significant traffic utilizing Leonia streets to
access the (George Washington Bridge. Leonia was forced to take these actions as a result of the
aforementioned inaction and inattention after many crippling traffic jams on loeal streets and
serious public safety incidents. The Borough determined to enact the traffic initiative to address
this significant and serious public safety concern.

The Borough enacted several ordinances in 2017. The ordinance most germaine to this
litigation is Ordinance 2018-05, adopted on March 3, 2018 (Exhibit “B™). This Qrdinance
provides in pertinent part:

“No person shall operate a vehicle on those streets or parts of

streets as described in Schedule XVIII (§194-49) attached to and

made part of Chapter 194 during the times of the days indicated in

said Scheduled unless that person

(a) s aresident of said street needing access to his home or can
demonstrate a documents nced to access a resident on the
street or parts of streets as described; or

{(b) Is traveling to and/or from a L.eonia destination.

This Ordinance amended Ordinance No. 2017-19, adopted September 4, 2017 (Exhibit “A”).

The streets that are limitedly restricted by this Ordinance are delineated in Schedule XVIII (§194-

49) which is included in Exhibit “B”.
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The Plaintiff and various media reports would like the Court to believe that the Ordinance
restricts non-residents from all streets in the Borough of Leonia. First, this is not the case. The
Ordinance specifically provides that those who require access to a particular street or traveling to
and/or from a Leonia destination can access those streets. Further, the streets that are affected are
the local streets under the junisdiction of the Borough of Leonia. No County or State highways
are affected and there is unlimited access to Fort Lee Road (an east/west thoroughfare) and Broad
Avenue and Grand Avenue (north/south thoroughfares). Simply stated, these roadways which
connect with other communities are not restricted in any fashion, The Plaintiff and reports in
various media outlets would have one believe that the restriction is in effect at all times. In fact,
pursuant to the terms of the Ordinance, the restriction is in effect between the hours of 6:00 and
10:00 a.m. and 4:00 to 9:00 p.m.

Plaintiff in this action filed a Complaint that challenged Ordinance No. 2017-19. The
Complaint was never amended (o incorporate Ordinance No. 2018-5. However, as a result of
exlernal political statermnents without a legal basis, Plaintiff has now filed an Order to Show
Cause seeking a preliminary injunction whiph Order to Show Cause was filed on May 4, 2018.

Leonia requests the Court to review the legal analysis in this matter, both statutory and
case law, which supports the basis for Leonia’s actions and not the media statements that are

made for political grandstanding or other purposes.
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POINT1
THE PLAINTIFF IS NOT ENTITLED TO A PRELIMINARY INJUNCTION.
Before a party can obtain preliminary or permanent injunctive relief, it must demonstrate
that all of the standards enunciated in Crowe v. DeGioia, 90 N.J. 126 (1982) have been met. A
showing that all of those criteria has been met entitles the application for injunctive relief to be
granted.
There are four essential criteria which must be established for a temporary restraint or

preliminary or permanent injunction to issue.

First, relief will be granted to prevent immediate and irreparable harm. Crowe, supra. at

133. As stated in Crowe, “[h}arm is generally considered irreparable in equity if it cannot be

redressed adequately by monetary damages.” Plaintiff or the movant must, therefore, have no
adequate remedy at law.

Second, a preliminary or permanent injunction will issue if the legal right underlaying

plaintiff’s claim is well settled. Crowe, supra. at 133,
Third, a preliminary or permanent injunction will issue where the essential material facts
underlying plaintiff’s claims are uncontroverted so as to enable plaintiff to make a preliminary

showing “of a reasonable probability of ultimate success on the merits.” Crowe, supra. at 133.

See also Zoning Board of Adjustment of Sparta v, Service Electric Cable Television of New

Jersey, Inc,, 198 NI Super. 370 (App. Div. 1985); New Chancellor Cinema, Inc. v. Town of
Irvington, 169 N.J. Super. 564, 572 (Law Div. 1979). Uncontroverted facts sufficient for a
summary adjudication of the issues presented by plaintiff 1s essential to the maintenance of an

Order to Show Cause. Finally, in determining whether to grant or deny preliminary or permanent
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injunctive relief, the Court will consider the relative hardship to the parties. Crowe, supra. at
134. In essence, the Court engages in a balancing of the relative hardship of the parties in
granting or denying the requested relief.

As set forth herein, Plaintiff lias not made the necessary showing of the above criteria for

the granting of the relief sought in her moving papers.

A. Plaintiff I1as Submitted No Proof That She Will Suffer Immediate and Irreparable
Harm.

Initially it must be noted that no Certification or documentation has been submitled by
Plaintiff that she has suffered any harm at all, let alone irreparable harm, as a result of the
implementation of Ordinance No. 2018-5. As evidenced in the Statement of Facts, there are no
restrictions in place that would limit travel through the Borough of Leonia. Plaintiff has access
to Fort Lee Road, Broad Avenue, Grand Avenue and other roadways that are not resiricted in any
fashion. These roadways provide for access through the Borough of Leonia to neighboring
communities and any state or federal highway. Further, as indicated, access is not precluded on
local streets; however, it is restricted for a period of seven hours a day during certain moming
and evening hours.

As Plaintiff has submitted no evidence of irreparable or immediate barm (and as
submitted by Leonia, no harm at all) the first prong of the preliminary injunction test cannol be
met, and therefore the request for preliminary injunction must be denied.

Although statermnenis are made in the brief, no cvidence of any action by Leonia that has
affected Plaintiff has heen submitted by Plaintiff. In fact, the only reference to harm is some

tenuous statement of personal inconvenience with a reference to Hodge vs, Giese, 43 N.J. Eq.

5
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342 (1887). Plaintiff states that the Court has found that in certain circumstances severe personal
inconvenience can constitute irreparable injury justifying the issuance of injunctive relief and
cites. Id, at 350. The reference to Hodpe is misguided as this case dealt with access to a heating
unit in a different part of leased premises. The Court determined that access was, in fact,
required as a result of an casement that existed. The basic premise is that where an casement,
either public or private, has been unlawfully obstructed to a parties’ irreparable injury, a court of
equity will order the removal of the obstruction, Suffice it to say that the Plaintiff's mere
personal inconvenience is not enough for the grant of an injunction under these circunistances.

It bears repeating that no evidence in any form has becn submitted as to any harm at all

suffered by this Plaintiff in support of a preliminary injunction.

B. Leonia’s Claims are Well Settled.

The Plaintiff, in her brief, makes reference to N.J.5.A. 39:4-8, which is inapplicable to
Leonia’s ordinance herein.

The opcrative statute is N.J.5.A.39:4-197, which provides, in pertincnt part:

“Except as otherwise provided in R.5.39:4-8, no municipality shall
pass an ordinance or resolution on a matter covered by or which
alters or in any way nullifies the provisions of this chapter or any
supplement to this chapter; except that 2 municipality may pass,
without the approval of the commissioner, and consistent with the
current standards prescribed by the Manual on Uniform Traffic
Control Devices for Streets and Highways, ordinances or
reselutions, or by ordinances or resolutions may authorize the
adoption of regulations by the board, body or official having
control of traffic in the public streets, regulating special conditions
existent in the municipality on the subjects and within the
limitations following:
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(1} Ordinance:

'(e;)' Regulating the passage or stopping of traffic at certain
congested street corners or other designated points, including the
gstablishment of multi-way stop controls;”

The ordinance is consistent with the requirements of (1)(e) in that the ordinance regulates
the passage or stopping of traffic at certain street corners or other designated points, including the
establishrnent of multi-way stop controls.

Second, the reference to Attorney General Formal Opinion No. 5 issued in 1955 is also
misguided. The Opinion addressed the question concerning the power of municipalities to
designate “no through™ streets that prohibited traffic other than those motorists whose destination
was on a closed street.  The Opinion further provided “any right of the municipality to pass
ordinances and resolutions regarding the flow of traffic over its streets and highways can arise
only by legislative grant; and there has been none.” The language utilized in the Opinion
demonstrates that same is inapplicablc to the ordinance. Specifically, there is no limitation in the
ordinance to a destination on any particular strect and the streets are through streets. Also, the
appropriate legislative grant exists pursuant to N.J.5.A.39:4-197, which was effective December
4, 2008, fifty-three years after the issuance of the Attorney General’s Opinion.

Finally, federal law permits municipalities to regulate traffic, parking, etc. within its

ichards 434 US 976 (1977) held:

“A community may also decide that restrictions on the flow of outside traffic into particular
residential areas would enhance the quality of life thereby reducing noise, traffic hazards and
litter”, and “The Constilution does not outlaw the social and environmental objectives, nor does

it presume distinctions between residents and non-residents of a local neighborhood to be
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invidious”. See also Martell’s Tiki Bar, Inc. v. The Governing Body of Point Pleasant Beach,

D.N.J.(2015) Civil Action #13-5676 (Exhibit “C™).

The ordinance is less restrictive than that which has been addressed in the Arlingtlon case
in that there is no restriction based upon residency or any restriction based upon a specific
location on a particular street. The ordinance, by virtue of the fact that it was enacted in order to
address a concern related 1o public safety, clearly meets the standard set forth in the Arlington
County Board vs. Richards decision.

The Plaintiff also alleges that Leonia is violating the Interstate Commerce Clause and

refers to 8.C. Highway Department v. Barnwell Brothers, Inc., 303 U.5. 177 (1938). What is

most intcresting is the statements made in Plaintiff’s brief regarding the purported violation of
the Interstate Commerce Clause. Plaintifl’s brief states “Defendants are clearly giving Leonia
residents an advantage by keeping their roads closed to the public. Plaintiff cannot use Leonia
roads to travel to New York when the restricted hours arc in place. Plaintiff has the right to
travel to and from New Jersey using whaiever roads she wants.” (I?. Brief at 7) There is no
Interstate Commerce Clause violation by the enaction of a local ordinance. However, there is no
restriction on Plaintiff’s right to travel to New York. As set forth previously, roadways that
traverse Leonia in a north/south or east/west direction, (in this instance Fort Lee Road) and
intersect with other communities, are unrestricted in any way. Further, the local roads referred {o
by Plaintiff arc not closed to the public. These roads are restricted at certain times and are
available to all during the unrestricted hours.

The citation to 8.C. Hichway is misguided as the South Carolina case held that “the

Commerce Clause, by its own force, prohibits discrimination against interstate commerce,
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whatever its form or method, and the decisions of this Court have recognized that there is scope
for its like operation when State legislation, nominally of local concern, is in point of fact, aimed
at interstate commerce, or by its necessary operation is a means of gaining a local benefit by
throwing the attendant burden on those without the state.” Id. at 186. Further, South Carolina
continued with “few subjects of state regulation are so peculiarly of local concern as is the use of
state highways. There are few, local regulation of which is so inseparahle from a substantial
effect on interstate commerce. Unlike the railroads, local highways are built, owned and
maintained by the state or its municipal subdivisions. The state has a primary and immediate
concern in their safe and economical administration.” 1d. at 187.

The Commerce Clause recognizes that there will be regulation of local roadways and that
there may be some burden on interstate commerce. However, nothing indicated by Plaintiff
reveals any burden on interstate commerce. Plaintiff’s argument has nothing to do with interstate
commerce, nor has any documentation been submitted that interstate commerce is being effected
by regulation of local roadways by the Borough of Leonia. The Court can certainly take judicial
notice that travel on roadways is more likely than not 1o be utilized in state and federal highways
which are in no means affected herein. Plaintiff seems to equate a right to travel, which has not
been articulated in any point in her brief, with some burden on interstate commerce, which is not

evident herein.

C. Plaintiff Has Not Demonstrated a Probability of Ultimate Success on The Merits
and is Not Entitled to The Preliminary Injunctive Relief.

The Plaintitf, in this instance, would have the Court believe that there is no legal basis for

the enactment of the Ordinance. Although Leonia may be the unfortunate recipient of heing a

9
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pawn in a political dispute, no basis has been established by the Plaintiff that she has a
probability of suceess on the merits. In fact, based upon the statutory and case law cited herein,
Leonia’s rights are well settled and are based in statutory and case law. As is evident in the
language of N.J.5.A. 39:4-197 “a municipality may pass without the approval of the
commissioncr and consistent with the current standards prescribed by the Manual on Uniform
Traffic Control Devices for Streets and Highways, ordinances or resolutions, or by ordinances or
resolutions may authorize the adoption of regulations by the board, body or offieial having
control of traffic in the public streets, regulating special conditions existent in the municipality
on the subjects and within the limitations following...

As set forth in the Statement of Facts, the action taken by Leonia affect local streets. No
evidence has been submitted that the actions are not consistent with the current standards
prescribed by the Manual on Uniform Traffie Control Devices for Streets and Highways. In
addition, it is as a result of the special conditions existent in Leonia that require the
implementation of the traffic control initiatives including Ordinance 2018-5. It is the failure of
the Port Authority of New York and New Jersey and the New Jersey State Departruent of
Transportation to recognize serious traffic coneerns that exist in this small comrmunity as a result
of its proximity to the George Washington Bridge. Leonia was compelled to implement these
initiatives as a failure of State agencies to address the problems associated with eommuter traffic.
b. The Harm Accruing to the Borough of Leonia as a Resuit of the Traffic Impact in

the Community Qutweighs Potential Harm to the Plaintiff Requiring that

Preliminary Injunctive Relief be Granted,

As indicated herein, there is no doubt that the Borough, as a result of its limited

resources, was required to undertake this traffic initiative program. If this program is set aside,

10
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Leonia will be subject to immediate and irreparable havm, not the Plaintiff. The traffic initiatives
have been in effect for approximately four months and Plaintiff has not and cannot demonstrate
any harm nor can she point to any harm incurred by others. Further, Plaintiff has ignored the
relevant statue and case law which specifically authorizes Leonia to implement this traffic

initiative program.

co SION

For the foregoing reasons, it is respectfully requested that the Court deny the request for
preliminary injunction and dismiss Plaintiff’s Complaint.

Respectfully submitted,

A7 4
- m R ,/ A Py

o
[4

.- Forid
.+ Brian M. Chewcaskie

Dated:\wfj"/a ) ig

11
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EXHIBIT A
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ORDINANCE NQO. 2017-19
BOROUGH OF LEONIA
COUNTY OF BERGEN

AN ORDINANCE AMENDING AND SUPPLEMENTING CHAPTER 194
“VEHICLES AND TRAFFIC” OF THE CODE OF THE BOROUGH OF LEONIA
BY ADDING TO ARTICLE XI “TEMPORARY CLOSING OF STREETS”
§194-25.1 “CLOSING OF CERTAIN STREETS” AND
ARTICLE XIV BY THE ADDITION THEREOF
OF SCHEDULE XVIII “STREETS CLOSED TO TRAKFFIC”

WHEREAS, the Mayor and Council of the Borough of Leonia have determined that it is
in the best interests of the Borough of Leonia to revise Chapter 194 of the Borough of Leonia
Ordinance concerning Vehicles and Traffic; and

Section 1.

WHEREAS, the Mayor and Council of the Borough of Leonia desire to amend and
supplement §194 *Vehicles and Traffic” of the Code of the Borough of Leonia by adding to
Article XI “Temporary Closing of Streets” §194-25.1 “Closing of Certain Streets™

§194-25.1 Closing of Certain Streets.

No person shall operate a vehicle on those streets or parts of streets as described in
Schedule XVIII (§194-49) attached to and made a part of this Chapter during the times of the
days indicated in said Schedule unless that person is a resident of the said street needing access
to his home or can demonstrate or document a need to access a residence on the street or parts of
streets as described.

Article XVIII.  Streets Closed to Traffic.
§194-49. Schedule XVIII Streets Closed to Traffic.

In accordance with the provisions of §194-25.1, the following streets or parts of streets
shall be closed to traffic between the hours listed on the days indicated:

Between 6:00 to 10:00 am. and 4:00 to 9:00 p.m., the following streets will have the
restrictions listed below:

Road Name/Direction of Road Prohibited Entry
Edgewood Road- Southbound from Ridgeland Ter. to Ridgeland Do Not Enter

Terrace

road Avenue - thoun m Broad Avenue
Vreeland Avenue Do Not Enter
Woodland Place Do Not Enter
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Beechwood Place
Magnolia Place
Eln Place

Allaire Avenue
Westview Avenie
Summit Avenue
Park Avenue
Highway Avenue
Sylvan Avenue
Moore Avenne
Qakdene Avenue

Broad Avenue — Westbound of Broad Avenue
Qakdene Avenue
Moore Avenne

Ames Avenue

Sylvan Avenne
Highwood Avenne
Park Avenue

Christie Street

High Street

Crescent Avenue
Harrison Street
Overlook Avenue

Van Orden Avenue
Vreeland Avenue
Christie Heights Street
Harrison Street

Fort Lee Road - Southbound of Fort Lee Road

Leonia Avenue
Gladwin Avenue
Qaktree Place
Paulin Boulevard
frving Street

Fort Lee Road — Northbound of Fort Lee Road
Linden Terrace

Hawthomne Terrace

Leonia Avenue

Grand Avenue — Fastbound of Grand Avenue
Lakeview Avenne

Longview Avenne

QOverlook Avenue

Van Orden Avenue

(

4"
r

Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter

Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter

Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
20 Not Enter

Do Not Enter
Do Not Enter
Do Not Enter

Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
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Vreeland Avenue
Harrison Street
Cottage Place
Hillside Avenue
Palisade Avenne
Prospect Street
Maple Street
Christie Street
Park Avenne
Highwood Avenue
Sylvan Avenue
Ames Avenue
Qakdene Avenue

Grand Avenue — Westhound of Grand Avenue

Maple Street
Schor Avenue

Bergen Boulevard - Westhound of Bergen Boulevard

Christie Lane
Hazlitt Avenne
Washington Terrace
Lester Street

Glenwood Averme - Northbound of Qakdene Avenue

Glenwood Avenue

Glenwood Avenue ~ Easthound of Glenwood Avenue

Hillside Avenue
Woodland Place

Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter

Do Not Enter
Do Not Enter

Do Not Enter
Do Not Enter

Do Not Enter
Do Not Enter

Do Not Enter

Do Not Enter
Do Not Enter
Do Not Enter
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( (
Alaire Avenue Do-Not Enter
Sommit Avenue Do Not Enter
Park Avenue Do Not Enter
Highwood Avenue Do Net Enter
Oakdene Avenue Do Not Enter

Intersections with Traffic Control Devices

Broad Ave/Hillside Ave: West and Eastbonnd from Broad Ave  No Right and Left Turn
FLR EB/Glenwood Avenue: North and Sonthbounnd from FLR ~ No Right and Left Tum
FLR EB/Station Parkway: Southbound from FLR No Right Tumn

Grand Avenue/Christie Heights: Eastbound from Grand Avenne No Right and Left Turn
Grand Avenue/Moore Avenue: Eastbound from Grand Avenne  No Right and Left Turn

Section 2,

All other provisions of Chapter 194 “Vehicles and Traffic” of the Code of the Borough of
Leonia are hereby ratified and confirmed.

Sectiop 3. Severability.

If any article, section, sub-section, sentence, clause, or phrase of this Ordinance is for any
reason deemed to be unconstitutional or invalid by any court of competent jurisdiction, such
decision shall not affect the remaining portions of this Ordinance.

Section 4. Effect.

This Ordinance will take effect upon publication as required by Jaw.

JudetrZeiglens¥ayor

ATTEST:

QGT.TN &G éﬂmﬁgl?c erk
TNIREDUCE D Jof17
ADORTED. /5{(‘/ /17
ALLovED 13,17
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PUBLIC NOTICE OF ADOPTION | (
EGROUGH OF LEONIA -
CRDINANCE NO. 2017-19

PLEASE TAKE NOTICE THAT OR-
DINANCE NO. 2017-19 ENTITLED
"AN ORDINANCE AMENDING AND
SUPPLEMENTING CHAPTER 194
*WVEHICLES AND TRAFFIC" OF THE
CODE OF THE BORQUGH OF
LEQONIA BY ADDING TQ ARMTICLE
¥ “TEMPORARY CLOSING OF
STREETS" £194-25.1 "CLOSING OF
CERTAIN STREETS" AND ARTICLE
XIV BY THE ADDITIONS THEREOF
OF SCHEDULE XVII "STREETS
CLOSED TO TRAFFIC" was given lts
final reading with a public hearing
and was adopted at a maeting of the
governing body on the 4th day of De-
cember, 2017,

Barbara Raes, RMC,CMG
Borough Clark

Intreduced: November 20, 2017
Adopted: December 4, 2017
Approved: December 4, 2017
Dacember 15, 2017

Foa: $24.75(30) 4224580
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EXHIBIT B
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ORDINANCE NO. 2018-5
BOROUGH OF LEONIA
COUNTY OF BERGEN

AN ORDINANCE AMENDING AND SUPPLEMENTING CHAPTER 194
“VEHICLES AND TRAFFIC” OF THE CODE OF THE BOROUGH OF LEONIA
BY AMENDING ORDINANCE 2017-19, ARTICLE XI “TEMPORARY
CLOSING OF STREETS” §194.25.1 “CLOSING OF CERTAIN STREETS”
AND §194-49 SCHEDULE XVIII

WHEREAS, the Mayor and Council of the Borough of Leonia adopted Ordinance No.
2017-19 on December 4, 2017; and

WHEREAS, the Mayor and Council have reviewed the impact of the Ordinance and
have determined to revise same to provide for access to certain streets for those individuals
traveling to L.eonia destinations.

NOW THEREFORE, BE IT ORDAINED by the Mayor and Council of the Borough of
Leonia, as follows:

Section 1.

§194-25.1 “Closing of Certain Streets” is amended in its entirety as follows:
§194-25.1 Closing of Certain Streets.

No person shall operate a vehicle on those streets or parts of streets as described in
Schedule XVIII (§194-49) attached to and made part of Chapter 194 during the times of the days

indicated in said Schednle unless that persen

(&) Is a resident of said strect needing access to his home or can demonstrate a
documented need to access a residence on the street or parts of streets as
described; or

(b)  Is traveling to and/or from a Leonia destination.

Article XVIIL.  Streets Closed to Traffic.

§194-49. Schedule XVIII Streets Closed to Traffic.
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In accordance with the provisions of §194-25.1, the following streets or parts of streets
shall be closed to traffic between the hours listed on the days indicated:

Between 6:00 to 10:00 a.m. and 4:00 to 9:00 p.m., the following streets will be closed:

Lakeview Avenue West to East — Eastview to Broad Avenne

Palmer Place North to South —~ Highwood Avenne to Oakdene Avenue
Irving Street North to Sonth — Fort Lee Road to Christie Lane
Chestnut Street East to West - Irving Street to Fort Lee Road

Edgewood Road South to North - Ridgeland Terrace to Ridgeland Terrace

Between 6:00 to 10:00 a.m. and 4:00 to 9:00 p.m., the following streets will bave the
restrictions listed below:

Road Name/Direction of Road Probibited Entry

Broad Avenue — Eastbound from Broad Avenue

Vreeland Avenue o Not Enter
Woodland Place Do Not Enter
Beechwood Place Do Not Enter
Magnolia Place Do Not Enter
Elm Place Do Mot Enter
Allaire Avenue Do Not Enter
Westview Avenue Do Not Enter
Summit Avenue Do Not Enter
Park Avemie Do Not Enter
Highwood Avenue Do Not Enter
Sylvan Aveme Do Not Enter
Moore Avenue Do Not Enter
Qakdene Avenue Do Not Enter
Broad Avenue — Westhound of Broad Avenune

Qakdene Avenue Do Not Enter
Moote Avenue Do Not Enter
Ames Avenue Do Mot Enter
Sylvan Avenue Do Not Enter
Highwood Avenue Do Not Enter
Park Avenue Do Not Enter
Christie Street Do Not Enter
High Street Do Not Enter
Crescent Avenue Do Not Enter
Overlook Avenue Do Not Enter
Van Orden Avenue Do Not Enter
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Vreeland Avenue
Christie Heights Street
Harrison Street

Fort Lee Road — Southbound of Fort Lee Road

Leonia Avenue
Gladwin Avenue
Qaktree Place
Paulin Boulevard
Irving Street

Fo — MNorthbound of Fort Lee Road

Linden Terrace
Hawthorne Terrace
Leonia Avenue

Grand Avenue — Eastbound of Grand Avenue

Lakeview Avenue
Longview Avenue
Overlook Avenue
Van Orden Avenue
Vreeland Avenue
Harrison Street
Cottage Place
Hillside Avenue
Palisade Avenue
Prospect Street
Maple Street
Christie Street
Park Avenue
Highwood Avenue
Sylvan Avenue
Ames Avenue
Oakdene Avenue

Grand Avenue — Westbound of Grand Avenue

Maple Street
Schor Avenue

Bergen Boulevard - Westbound of Bergen Boulevard

Christie Lane

Do Not Enter
Do Not Enter
Do Not Enter

Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter

Do Not Enter
Do Not Enter
Do Not Enter

Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Euter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter
Do Not Enter

Do Not Eunter
Do Not Enter

Do Not Eunter
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Section 2.

All other provisions of Chapter 194 “Vehicles and Traffic” of the Code of the Borough of

Leonia are hereby ratified and confirmed.

Section 3. Severability,

Hazlitt Avenue Do Not Enter
Washington Terrace Do Not Enter
Lester Street Do Not Enter
d Av - und of Oskdene Avenue

(GHenwood Avenue Do Not Enter
Glenwood Avenue — Eastbound of Glenwood Avenug

- Hillside Avenue Do Not Enter
Woodland Place Do Not Enter
Allajre Avenue Do Not Enter
Surnmit Avenue Do Not Enter
Park Avenne Do Not Enter
Highwood Avenue Do Not Enter
Oakdene Aveme Do Not Enter
Intersections with Traffic Control Devices
Broad Ave/Hillside Ave: West and Eastbound from Broad Ave  No Right and Left Tum
FLR EB/Glenwood Avenne: North and Sontbbonnd from FLR  No Right and Left Turn
FLR EB/Station Parkway: Spunthbonnd from FLR No Right Turn
Grand Avenue/Christie Heights: Eastbonnd from Grand Avenne No Right and Left Tum
Grand Avenue/Moore Avenne: Eastbound from Grand Avenne  No Right and Left Tumn

If any article, section, sub-section, sentence, clause, or phrase of this Ordinance is for any
reason deemed to be unconstitutional or invalid by any court of competent jurisdiction, such
decision shall not affect the remaining portions of this Ordinance.
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Section 4. Effect,

This Ordinance will take effect upon publication as required by law,

Judah Z€igleseMayor
ATTEST:

</ /’W/O [0 116

- Barbdra Rae, RMC, CMC 7
Borough Clerk




Borough of Leonia
Office of the Municipal Clerk

PROOF OF PUBLICATION AFFIDAVIT
Date: m\%\\v\\%

As the duly appointed Municipal Clerk for the Berough of
Leonis, County of Bergen, State of New lersey, |

hereby certify that a Public Notice, of whickra copy is
attached hereto, was _uww_m hed in the _A \xh\?m\mm\
zmﬁmmwﬁm«_ inthe .= Aw\\u \mﬂ issue of said newspaper.

Barbara Rae
Borough Clerk
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Martell's Tiki Bar, lnc. v. Governing Body of Point Pleasant Beach

United States District Court for the District of New Jersey
January 9, 2015, Declded:; January €, 2015, Filed
Civil Action No. 13-5676

Reportar ‘ .
2015 L).8. Dist. LEXIS 2845 * 2015 WL 132559

MARTELL'S TiKI BAR. INC., Plalntiff, v. GOVERNING BODY OF BORQUGH OF POINT
PLEASANT BEACH, et al,, Defendants.
Notice: NOT FOR PUBLICATION

Counsel: For MARTELL'S TIKI BAR, ING., Plaintif; ALEXIS LEIGH GASIOROWSKI [*].
ROBERT S. GASIOROWKI, LEAD ATTORNEYS, GASIOROWSKI & HOLOBINKO, RED
BANK, NJ,

For GOVERNING BODY OF THE BOROUGH OF POINT PLEASANT BEACH, BOROUGH OF
POINT PLEASANT BEACH, Defendants: ANGELICA GUZMAN, ARTHUR M. PESLAK, LEAD
ATTORNEYS, GERTNER, MANDEL & PESLAK, L.L.C., LAKEWOOD, NJ.

Judges: JOEL A. PISANO, UNITED STATES DISTRICT JUDGE.
Opinion by: JOEL A. PISANO

Opinion

PISANQ, District Judge

Plaintiff, Martel's Tiki Bar, Inc. ("Plaintiff' or ‘Martell's”), has hrought this action, in which it
challenges ordinances adopted by the Borough of Point Pleasant Beach {the "Borough"). These
ordinances impose public parking restrictions within designated areas in the Borough during
certain months of the year. '

At Issue is the Borough's current Ordinances 2013-26 and 2013-29, both of which regulate and
restrict non-metered parking in areas of thase districts In close proximity to the Borough's beach,
boardwalk, and boardwalk commerclal attractions. Specifically, the ordinances provide that, from
May 15th to September 15th of each vear, only those people who qualify as residents and
residantial taxpayers within District Four and a portion of District Three of the Borough [*2] are
permitted to park In non-metered spaces between the hours of 12:30 a.m. and 4:00 a.m.

The partles agree that resolution of this dispute depends on a determination of two Issues:
whether the ordinances viclate the Equal Protection Clause of the United States Constitution,
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and whether the ordinances violate the Public Trust Doctrine.’ Before the Court are two
corresponding motlons for summary judgment, brought by Plaintiff and Defendants, the
Governing Body of the Borough of Point Pleasant Beach and the Borough of Peint Pleasant
Beach (together, the "Defendants"), The Court decldes these motlons without oral argument
pursuant to Fed. R, Ciy, P. 78. For the reasons set forth beiow, Defendants' motion is granted in -
part and denied In part and Plaintiff's motion is denied. §

- |. Background?
A. Background of Parking Ordinances in the Borough

The Borough of Point Pleasant Beach iz a town on the New Jersey Shore, and occupies land
providing access to and adjoining the Manasquan River and Inlat, its tributaries and branches,
as well as the Atlantic Ocean. Starting in or about 2001, the Borough began considering a
nonresident parking ban. See, e.g., Point Pleasant Beach Parking Committee Meeting, October
25, 2001, Jocated at Certification of Sean D, Gertner ("Gertner Cert"} Ex. C ("Defs.' Ex. C"}. The
increasing popularity of the Borough as a premier New Jersey shore destination led to
Increasing problems for the quality of fife In the Borough; as traffic and lack of parking In the
Borough worsened, these conditions bagan "to affect resident's quality of life." See Report of
Stan Slachetka, P.P,, dated May 3, 2013, at 8 (citing to a 2007 Reexamination Report), located
at Gertner Cert, Ex. VWV ("Defs.' Expert Rep."). The overall influx of tourists, as well as the
existing rasidents, "create[d] a severe shortage of parking” in the Borough. /. at 9 (quoting the
2007 Reexamination Report at 28). Accordingly, the Borough felt that a nonresident parking ban
would work to relieve [*5] problems with access to the baach, beach-ralated facllities, and
businesses. They also believed it would help generally with certain "quality of life" problems In
the Borough, such as loud parties at "animal houses," disorderly conduct, publle intoxication,
and public urination. See generally Defs.' Ex, C (discussing various parking proposals); see also
id. at 22:24-23,5; 29:13-32:13, 42-48, Apparently, the Borough failed to garner public support for
such a parking ordinance. '

in November 2011, the Borough sent a proposal to the votars of the Borough with the following
quastion: “Shall the Govarning Body of the Borough of Point Pleasant Beach institute by the

! Because there Is another lawsult pending batween the parles based upon the 2012 Ordinancas, Defendants had Initially fled
thelr summary Judgment motlon In that dacket and had ralsed issues that are not ratevant @ the current matter. Accordingly, and
pursuant to the agreement with the partles, the Court wil only address the two lssues In ihls matter regarding the 2013-26 anef
2013-28 Ordinances. To the extent that Defendants assert that the Issue of a potential confliet of Interest with Councman [*3)
Corbally, a clalm Plalntiff aaserts In Itz other lawsult in this Court, Plaintiff has made clesr that any glleged confilct Is Irelavant 1o
the validity to Ordinances 2013-26 and 2013-29, Accordingly, because Platntiff makes clear in s briefs that any potential confllct
of Interest with Cauncilran Corbally s not an Issue here, the Court will nol addrass |i,

2The Court Is compelled to camment on Defendants' counsel's lack of specificlly In cltatlons ta the recard In this motlon, The
iecord in this cage (s axtensive, and a citatlon to, for example "Exhiblts o, defahhlklmnpoparnsbuv.wxyz
ag, bb, o¢, and ppp” to the Certificallon of Sean O, Gertner, Bsq,, seq Defs.” Staterment of Materlal Facts ¥l 4, requires the Gourt
to treasure hunt through hundreds of transcript pages for the appropriate materlals—a difflcult and fitne-consuming ordeal, Tha
Court reminds counse! that "[ludges are not like plgs, hunting for truffes burled In the recerd.” Peeblers’ Pennsylvania Hybrids,
tnc, V, Doobler, 442 F 3d 812 820 0.8 (3¢ Cir 2006). Counsel are advised that, far future brlefings, all chatlona to exhibits and
other supporting materlals should Include specific page numbers rather than slmply general references to exhibiis that
consist [*4] of hundreds of pages.

Fage 2 of 16



HUD-L-000607-18 05/11/2018 3:36:31 PM Pg 29 of 42 Trans ID: LCV2018835842
Case 2:18-cv-15534 Document 1-1 Filed 10/31/18" Page 119 of 155 PagelD: 127

2015 U.8. Dist. LEXIS 2845, *4

appropriate action regulations limiting parking on public straets to residents and taxpayers of the
Borough of Point Pleasant Beach?" See Sampla Election Ballot, dated November 8, 2011,
focated at Gertner Cert, EX. EEE. The explanatory staterment provided: "This overnight parklng -
program would restrict parking town-wide for only taxpayers and resldents. This program would
run from Memorial Day to Labor Day. Hours of enforcerment from mldnight unti! 8:00 a.m. with
flve free transferrable passes to be distibuted to each- eligible reference." [*6] Id. This
referendum was defeated by the voters of the Borough. See Pl's Statement of Material Facts
not in Dispute ("Pl.'s SMF") at 1 8; Transcript of March 20, 2012 Borough of Point Pleasant
‘Beach Council Meeting at 36:12-19, located at Gerner Cert. Ex N ("Defs.! Ex. N").

'B. Enactment of Ordinances 2012-12 and 2012.20: the Pilot Program

The governing bady of the Borough continued to study and revlaw street parking limitations, The
Boraugh belleved that helping facilitate parking for residents and employees of local businesses
would also help address the incessant quality of life issues in the Borough during the summer
months when tourism was at its peak, while making ovarnight parking avallable to the residents
of a certain designated area of the Borough, known as District Four. See, e.g., Defs.' Expert
Rep. at 1; Defs.' Ex. C at 5:13-68:13, 22:24.23:5; 2:13-32:13, Defs' Ex. N at 108.55, During
these months, District Four exparienced nurnerous problams with intoxicated patrons after
midnight, loud profanity, littering, noise violations, and disorderly conduct, including but not
limitad to simple assault, theft, resisting arrest, public urination, deflant trespassing and drunk
driving. See, e.g., Transcript of June 12, 2012 Borough of Point Pleasant Council Meeting at
67.11-89:19, located at [*7] Gertner Cert. Ex. | ("Defs.’ Ex. "), Defs.' Expert Rep. 3; Copy of
S.N.AP. Slides at 2 (describing how 58% of all police responses in the Borough occurred in
District Four), located at Gertner Cert. Ex. GGG,

Accordingly, the governing body of the Borough decided to move forward with a trial parking
plan for District Four. See Minutes of January 24, 2012 Borough of Point Pleasant Beach
Council Meeling at 9, located at Gertner Cart. Ex. Q (Dafs.' Ex. Q); Minutes of March 6, 2012
Borough of Point Pieasant Beach Counclt Meeting at 7, Jocated at Gertner Cert. Ex, O ("Defs.!
Ex. O"). Apparently, motivation for developing such a parking plan came from the residents of
District Four, which voted In favor of the 2011 parking referendum that had been defeated. The
Council also expressed that a similar ordinance had already been passed in a different area of
town. See Defs.' Ex. O at 7; Defs.' Ex. N at 131,

This first ordinance was Ordinance 2012-12, entitled "Pilot Parking Program for District Four."
See Clty of Borough of Point Pleasant Beach Ordinance 2012-12, Jocated at Gerner Cert Ex. DD
("Defs' Ex. DD"). The ordinance restricted avernight parking in District Four to vehicles
displaying residential parking placards between tha hours of 12:00 a.m. and 6:00 a.m. during the
summer season, defined as the Monday before Memorial Day [*8] untit the Monday after Labor
Pay. The ordinance also provided that no more than five placards would be issued for aach
property in District Four, Only peopie who qualified as a rasident or & residential taxpayer, as
defined by the ordinance, would be permitted to apply for a placard. Other residents or
taxpayers of the Borough that lived outside District Four would be permitted to apply for and
obtain one placard. Within the ordinance, District Four Is defined as “that area of the Borough
bordered on the east by the Atlantic Ocaan, on the west by the New Jersey Transit Railroad
tracks, on the north by the Manasquan River and Inlet, and on the south by the north side of

Page 3 of 18
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Arnold Avenue." /d. et 1. The preamble to Ordinance 2012-12 expiained that it was necessary to_
- establish regulation and parking on these residential streets during these hours and months of -

the year "for the good end welfare of its cltizens , . ."." id. By s terms, Ordinance 2012-12
contalned a sunset provision that repealed the ordinance in its entirety on December 31, 2012,
unless the date of the repeal was extended by ordinance of the Council, Id, at 3.

Thereafter, the Borough conducted several public hearings on the ordinances. [*9] The first of

these meetings occurred on March 20, 2012, when the initial ordinance was. introduced. In

describing the Ordinance, Councilman Michael Corbally axpiained that: L
The parking plan will hopefully give some quality of life after micnight back to the taxpayers
and residents of District 4. . . . And listen, this isn't just a District 4 problem. Because the
folks that iive In Districts 1, 2, and 3, when we do a reval or a reassessment, and we will in
the next two or three years—guaranteed itll be done by then—the property expense, the
taxes are going to go up substantially in the other districts If District 4 continues to slide. it's
a fact of fife. If property values go down in District 4, because right now it's, it's the heaviest
tax, It's just going to mave.

Ex. N. at 38:15-18, 40:15-24. Mayor Vincent Barrella Indicated that the nature of the ordinance

was directed at the deteriorating quality of life in District Four:

[Tlhe problern Is not so much about the parking. This is not about parking. This Is not about
somebody looking to find e parking space In or about thelr house. This Is about people who
don't know how to behave themselves and come Into point pieasant beach acting out
in [*10] a Jersey, with a Jersey Shore mentality, screaming, yelling, throwing things around
at twa, three In the morning, cursing at the top of their lungs when they can't find their car
keys, okay, and basically urinating and defecating on peopie's lewns. That's what this is
about,

/d. at 130:1-11. When opened to the public, residents were split on their posltions on the
ordinance, Those who supported the parking restriction emphasized that the deterioration of the
quallty of life in District Four made it “imparative™ that something be done to ameliorate the
situation. See id. at 109:22-110:25. Other residents supported the ban becauze they belleved
that the ordinance would (1) alleviate parking issues In the area for the homeowners; (2} heip
with criminal/mischievous activity, including fights, nolse disturbances, urination and defecation
on resldents' lawns, and littering; and (3) reduce the number of policeman that are currently
required to be present In residential areas to monitor the area. See id, at 147-55. Opponents of
the ordinance, however, objected to and took issue with: (1) the limited number of parking
placards that would be granted for each tax bill: (2) the possibillty of charging for placards [*11]
- If the pllot program passed; (3) potential overfiow and negetive Impact on the other districts,
particularly when the other districts voted down such plans In the past; (4) the ordinance would
not adequately resoive the problems in the District; (9) the potentiai negative effact on tourism,
revenue, taxes, and businesses in the Borough; (6) costs assoclated with the plecards and
replacing piacards; (7) availability of enough parking for guests of residents or residential
taxpayers; end (8) possiblity of increased drinking and driving. See id. at 112:17-25, 1186,
132:13-135, 151:15-23, 147:11-148:8. At the close of the hearing, the Board voted to Introduce
the ordinance for adoption at the next pubiic hearing.

Page 4 of 16
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On April 17, 2012, Ordinance 2012-12 was opened far a sacond reading. At the ciose of the
hearing, the Councli voted on and approved Ordinance 2012-12, Those members vating in favor
of it emphasized that it was e pilot program attempting to alleviate the Issues with the quality of
fife in District Four, and that It could be improved later if the program did not work. See id. at
175:10-197:6, 182:19-183, 184-85:11,

Thereafter, ‘on May 15, 2012, the Council Introducad Ordinance 2012-20 *12] to amend
Ordinance 2012-12, The ordinance, as amended, extended the placard privilege to employees
of commaercial entities within District Four, in order to "promote the vitality of businesses in, and
the economy of, District Four." See Ordinance 2012-20, Amending 2012-12, at 1 located at
Gerner Cert. EE. This allowed business owners to obtain placards that would permit their
employees to park In non-metered spaces in District Four during the restricted period. The
proposed amendment also eliminated fees at the parking meters and pay machines at Silver
Lake Parking Lot, a municipal parking lot, between the hours of 11:00 p.m. and 6:00 a.m. The
Borough decided to do this in order to “foster better use of its parking resources." /. at 1, 7.
Sliver Lake is located directiy across the street from the Hoint Pieasant boardwalk and its
verious attractions and bar and restaurant facliities. The amendment also prohibited the safe of
placards, and authorized the Borough Administer to adjudicate any dispute by a resldent relating
ta the issuance or failure to issue a placard, and granted the Administer with the dlscretion to
fssue more placards to residential laxpayers where there are multiple dwelling [*13] units on
one property. See it at 3; see also Transcript of May 15, 2012 Borough of Point Pleasant
Beach Meeting at 32:4-33:16, located et Gemner Cert. Ex. J ("Defs.’ Ex. J"). Finally, pursuant to
the amendment, all placards would now include the homeowner's address and make them
transferable, Pursuant to Its sunset provision, the amended ordinance was to be automatically
repealed on December 31, 2012, At the meeting, the Councll also confirmed that Ocean County
had not approved the parking restrictions on County roads that went through District Four,
apparently because of concern that parking would adversely effect county taxpayers and
tourism to the area. See id, at 38-39. Therefore, County roads In District Four would be
unregulated, meaning anyone could park on these roads at any time.

When the amendment was apened to public comment, one resident thanked the Councit for
passing the ordinance, commenting that It “means a great deal to the residents of the Fourth
District* and that he thought it would “be a terrific asset in restoring clvility and peaceful
evenings In Fourth District." /d, at 91;2-10. Another resident noled that he went door to door
about the parking ordinance, and “everyone [he] spoke to was absolutely In favor of the
ordinance for [*14] perking ... ." /d. at 112-13. Those in opposition to the amendment, and the
ordinance generally, felt that the Council was being disingenuous with its motive for enacting the
ardinance. One resident commented that she did not “think that [the Borough] was doing this for
the quality of life," but was doing it to generate more revenue from tourists and other non-
residents. Such opposition Indicated that they believed there was e "vendetta" between some
Council members and the businesses on the boardwalk. /. at 114:9-22. Another commentad
that it was her belief that the ordinance would cause tourists to stop going into the Borough,
resutting in fess revenue. /d. at 122. The Council voted ta adopt the amendment at the close of
the meeting,

Fage 5 of 16
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On June 12, 2012, the Council held another hearing, In parnt fo discuss the amendments to the
- ordinance and their practical effects. Specifically, business owners had questions regarding how
to obtain placards for their employees, and the procedure for receiving said placards was
explained. See Defs.' EX. | at 64-65. When the amended ardinance was opened to the public far
comment, several resldents and business owners expressed the same concerns that had been
raised at earller [*15) hearings. One resldant ralsed the issue of the appropriateness of creating
a parking ordinance for District Faur when the residents had voted down the referendum for a
town-wide ordinance. See id. at 83:17-89:16. Residents also raised the issue of having certain
persanal infarmatlon, such as their address, displayed on the placard, Durlng the hearing, a
resident alsa took issue with the possibillty of lost revenue in the Borough by allowing free
parking in Silver Leke. Other oppenents aof the ordinance emphasized that there was not going
to be enough parking spots in District Four to allow all the residents with placards to park. Sge
id. at 104. Another resident brought up a similar paint, commenting that “[o]riginally, when [tha
Borough} came up with this parking plan, {it] said that it was geoing to help the quality of life by
freeing up parking spaces and that it would also force the tourists to go Into Sliver Lake."
Councilman Corbally responded to this comment by explaining that he “never sald It would free
up parking spaces . . . . The plan was just to have the nightclub crowd not walk back Into the
residential areas." See id, at 117:17-118:2. Likewise, Mayar Barrella indicated that the parking
reguiation [*16] was "a quality of life Issue. It's a quality of life parking plan that was actually
part of a, part of a, a larger attempt to address quality of life and public safety issue that might
have avolded some of the actions that have already been -- some cf the things that this Council
has been put in & position of having to do." id. at 130:3-3. The Counell also explained the theory
behind making parking free in Silver Lake at certain hours:
By making It free, hopefully, It will concentrate, concentrate people in the municipal ot . . . sa
that it's easler for the police department. And the other thing 1s by making this lot free, it
should alleviate the pressure on, on areas adjacent to District Four because people naw,
instead of having to laok In Three feor free parking, can ga right to the municipal lot for free,

fd. at 197:9-22. The Council then moved and adopted the amended ordinance, Ordinance 2012-
20.

C. Enactiment of Ordinances 2013-02 and 2013-14: the Permanent Program

Because the terms of Ordinances 2012-12 and 2012-20 contained sunset pravisions that
automatically repealed the ordinances on December 31, 2012, the Borough began to take
efforts to reestablish the parking restrictions [*17] as the 2013 surmmer season approached. At
& February 5, 2013 hearing, the Council addressed concerns about vacant houses in and
around District Four as e result of Hurricane Sandy. Several Council members felt that the
parking plan should go into effect to alieviate concerns with all the potential summer vacancles
and increased vandalism. See Transcript of February 5, 2013 Borough of Point Pleasant Beach
Council Meeting at 151, located at Geriner Cert. Ex. H ("Defs.’” Ex. H"). The Councll also
resolved that the parking plan would be amended to provide free parking in the Silver Lake
municipal lot from 11 p.m. to 6 a.m. They also discussed and then confirmed Including certain
parts of District Three into the regulated area. According to one councilman, he spoke to
nineteen residents in District Three that would now be affected. He sajd that, of thosa nineteen,
nine were against the regulation applying to them, five were for the regulation, and four were
undecided. Overell, however, the Council believed that the parking program worked in District
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Four last yeer, and that the residents of District Four were pleased with the results. See
generally id. at 144-79, As ohe counciiman sald: ' :

I'm just amazed that the Councilpacple are even debeting the fat of whether [*18] this
warked or not last year. | mean It's just-It's mindboggling to me that peopie that live there wilf
tell you they can sleep at night with their windows open et two o'clock, there wasn't the
garbage on the street, there wesn't the law-breaking golng on. And now, with the houses
belng empty, not having that is really Judicrous. But even with the houses full, the quality of
fife improved. And you guys are sitting up here like making a decision that it didn't. it as
positive from a cesh flow. ' - ‘

ld. at 173-74. Thereafter, a councliman rmoved to introduce the new ordinance, Ordinance 2013-
02, with an additional amendment that changed the hours of restriction to 12:30 a.m. to 4:00
a.m. The Council then voted and approved Ordinance 2013-02,

On March 19, 2013, the Borough held g hearing on Ordinance 2013-02, which, due to a
necessary ministerial change, was now titled Ordinance 2013-14, See Transcript of March 18,
2013 Borough of Point Pleasant Beach at 84-85, 110-12, located ef Gertner Cert. Ex, F {"Defs,'
Ex. ). In the preamble to the ordinance, the Borough Council states its intent "to improve the
quallty of life of residents of the Borough," and concluded that it needed to adopt permanent
regulatlons in recognition of the need to limit parking in certain [*19] designated areas of the
Borough between the hours of 12:30 a.m. and 4:00 a.m. from May 15th of the calendar year to
September 15th of the calendar year, See City of Borough of Point Pleasant Beach Ordinance
2013-02, focated at Gemer Cert Ex. FF ("Defs' Ex, FF"). The Borough Council also states that,
as a result of the prior parking regulation, they "recelved fer fewer complalnts of unruly and
disorderly behavior from residents in the affected districts during the petiods governed by those
regulations,” and they therefore found that "for the good and welfare of its citizens It is
necessery and advisable to establish regulations that iImprove the quality of fife for residents.”
See jd. The ordinance continued free parking at Siiver Lake Lot between the hours of 11:00 p.m.
and £:00 e.m, durlng the time of the requlated parking. It elso made it lllegal to reproduce, sell,
or transfer any placard for profit, and allowed multi-family properties to obtain multiple placards,
A violation of the parking ordinance could result in a $250.00 fine and "community service as
permiited by statute." Ses id. Ordinance 2013-14 also extended the area covered by the parking
regulation to a portion of District [*20] Three, speclfically "that area of the Borough hordered on
the North by the south side of Amold Avenue, on the West by the west slde of St. Louls Avenue,
on the South by the south side of Forman Avenue and on the East by the Atlentic Ocean, with
the exception that no portion of elther Arpold Avenue or Qcean Avenue shall be subject to thiy
Ordinence.” See City of Borough of Point Pleasant Beach Ordinance 201314, acated at Gerner
Cert Ex. GG ("Defs' Ex, FF"). Under the parking regulatlon, the several county roads that
transverse the covered aree would not be subject to the ordinances, because the County had
farmally edvised the Borough that it did not wish to impose any parking regulations on Its roads
and therefore would not epprove of the ordinance. See Defs.' Ex, F at 87:20-88:7.

When Ordinance 2013-14 was opened for public comment, several residents spoke on the
positive experience the pilot program ordinance had bean for them. As one resident stated:
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I 'em vigorously and passionately in favor of this ordinance. .. . It's been years of begging
and pleading for something Itke this to happen. It amazes me there Is still so much
resistance and so much doubt. I've heard every member [*21] of this Councll on at least
one accasion acknowledge that the plan did make the nelghbarhood quieter. . . It was &
pliot program. It worked. There were those whe said it's going to lose tourist revenue, It
proved It did not. There were those who seid that it was going to stop people from coming to
Point Pleasant Beach, It did not. One of the biggest corporations an the boerdwalk publically
acknowledged that it did not affect their bar business. | don't know why this resistance
continues. . , . It's not a revenue loss. |t actually produced more revenus than it cost for the
plan, so | ask you for the sake of residents of at least Distrlct 4, please pass this ordinance. |
walk through e neighborhood of gutted-aut homes on a daily basis, and I'm terrified of what
the thaught is going to be if somebody Is staggering down the street at 1:00 or 2:00 in the
morning and what they might do at those home. If nothing else, those people could be
contained at the Silver Lake parking lat, which protects the residentlal area and also makes
it & lot easier for our police to do thelr jobs.

Defs.! Ex. F at 97:24-9. Another resident commented, "It was wonderful last year. The pilot
program worked very [*22] well where people were able to wake up and not see thelr lawns
litterad with liquor botties or other unmentionable jtems in the streets and got a litle more sleep.
So | would urge the Council to please vote for this ordinance.* /d. at 101:11-20. Those that
spoke out against Ordinance 2013-14 did not object to or question District Four's plict program
and its permanent adaption, but rather opposed the extension of the parking regulation into
District Thres, /d. at 102:16-103:19,

Next, when questioned by the Cauncil about whether the pilet program had alleviated any of the
quality of life issues, Chlef Kevin Q'Hara stated:
The Informetion | recelved from my supervisors that work the night shifts and supervise the
boardwelk and bleycle patrols is that they did see a reduction In incidents back in those
neighbarhoods that were effected. | dan't have the statistical numbers to quote percentages,
but all in all, the feel from the officers was that there was a reductlon in some of the quality of
lIfe Issues that we've dealt with in prior years.

fd. at 109:16-24. He also found that the use of free parking at Silver Lake helped, explaining that
the free parking helped "keep the majority of the [*23] people going to one erea” making It
easler for the Borough police “to contral It and have officers In just one general ares instead of
being spread out thinner elsewhere. So If everybody is parking in the Lake lot, as opposed to all
the resldential streets, It is easler for us to control.” /df. at 105:3-0.

At the close of the hearing, a vote was teken on Ordinance 2013-14 by the Councll, which
resulted in a tie. Two of the three councilman who voted ageinst the ordinance commented that
they were voting no based anly on the extension Inte District Three. See id. at 107, Before
providing the tie-hroker vole to approve the ordinance, Mayor Barralla explained that the
ordinances were affecting only a "very small area” of District Three. He then proceeded to
axplain his vote:
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50, and in looking at it and welghing it, It did work. Jenkinsons® has gotten onboard with it.
They have indicated that it was not a problem for them, We have made Little Silver lot free
between 11:00 and 6,00, even though the hours of restriction are only 12:30 to 4:00, that
making Little Silver lot free, some on this Councll, tast yaar, expressed concern that it would
affect oyr revenus, and it did effect our revenug, Our parking [*24] revenus was never
higher. It was the highest it's been in history. The situation was controlled. Peopla were
funneled Into Littla Silver lot. It worked. Okay. [ still, for the life of me, don't understand, other
than the politics of it, why anybody wouid appose this. So, and for that reason, my vote is
- yes,

Id. at 108-110:8. Accordingly, Ordinance 2013-14 was adoptad, making the parking regulations
in Dlstrict Four, and part of District Three, permanent.

D. Legal Challenges and Introduction of Ordinances 2013-26 and 2013-29

Thereafter, sevaral prerogative writ suits were filed in New Jersey Buperior Court chaflenging
the adoption of Ordinance 2013-14. These lawsyits challenged the restricted parking ordinances
as violating the Public Trust Doctrine 4 violating New Jersey common law, and violating the New
Jersey Constitution in various ways. These lawsuits also alleged that ona councilman had a
disqualifying conflict of interest [*25] that rendered the adoption of Ordinance 2013-14 vold. On
June 17, 2013, the Court found that the ordinance did not violate the equal protection clause, did
not violate the Public Trust Doctrine, and did not violate any claims brought under New Jersey
common or statutory law. However, the Court found that onz of the councimen had a
disqualifying confilct of Interest, and therefore Ordinance 2013-14 was invalld. See Speroni v,
Borough of Point Pleasant Beach, Docket No. OCN L-3135-12 PW, 2013 N.J. Super. Unpub.
LEXIS 1872 (Law Div. June 17, 2013). Plaintiff Martel's Tiki Bar also flled a lawsuit challenging
Ordinance 2013-14 on the same grounds; Defendants removed that lawsult to faderal court on
June 6, 2012,

After Ordinance 2013-14 was found invalid due to the conflict of interest, the Council introduced
and passed on reading Ordinance 2013-26, ['26] entitled "An Ordinance of the Borough of
Point Pleasant Beach, County of Ocean and State of New Jersey, Regulating Parking In
Designatad Arees of the borough and Amending Chapter X to Provide Fras Parking in Silver
Lake Parking Lot During Limited Hours* See City of Borough of Point Pleasant Beach
Ordinance 2013-26, located at Garner Cert Ex. WWW ("Defs' Ex, WWW"). While substantively
similar to Ordinance 2013-14, Ordinance 2013-26 s exclusive to District Four in its applicatlon,
See id. In the preamble to Ordinance 2013-28, the Borough Council states that, "as a result of

1"Jenkinzons” refers lo Jenkinson's Boardwalk, 2 business that operates on the boardwalk of Paint Pleasant Borough. It
operates 2 sefles of boardwalk faclifiles, Including boardwalk rides, an aquarium, and a nightclub. Ses Jenkinson's Boardwalk,
hityydlenldnsans.cany {last visled December 20, 2014).

+The publlz trust doctrine Is a right *deeply engrained In [New Jersey's] commen law.” Vap Mess v. Borouah of Dasl, 78 N
174 178 383 4.2d 571 (1978} The publlc trust doctrine Is derived from the ancient principle of Engllsh taw that land cavered by
tidal waters belonged fo the soversign, but for the common use of all the pecple. Borough af Neptune City v, Borough of Avey.
fy-the-Sea, 61 NI 286 303.04 394 A 2d 47 (159737). The publlc trust doctrine has been only recognized hy commen law, and
nas not been recognized as a right flowing from the Constitutlon, Sea, e, Bubis v, VIl of {nch Arbour, Civil Action No, 08-
2921 (FLW), 2008 (/8. List, | EXIS 32868 at 1618 (0., Apr. 22 2008,

Page 8 of 18



HUD-L-000607-18 05/11/2018 3:36:31 PM Pg 36 of 42 Trans ID: LCV2018835842
Case 2:18-cv-15534 Document 1-1 Filed 10/31/18 Page 126 of 155 PagelD: 134

2015 U.8. Dist. LEXIS 2845, *26

certaln litigation In the Superior Court of New Jersey, Ocean County, Vincant Grasso, AJ.8.C.,
determined that such regulations ere a valid exercise of the police power in that the distinctions
drawn by this Qrdinance are ratlonally related to a legitimate governmental interest . .. " /d. The
Borough Councll relterates that, as a result of the prior parking regulations, It *recelved far fewer
complaints of unruly and dlsorderly behavior from residents in the affected districts during the
perlods governed by these regulations,” and that the ordinance "addresses guality of life issues
within the Borough assoclated [*27] with parking by facilitating parking restrictlons for residents
and employees In the district and prevents the disruption caused by intoxicated patrons after
12:30 a.m,, loud profanity, littering and disorderly conduct . .. ."fd. The Councll stated that it
recognized "the concerns of commerclal enterprises located within those areas designated in
this Ordinance, but is not stoppad from enacting parking ordinance deemed necessary to
safeguard public health, safety and morals . . . " /d. The second reading and subsequent
adoption of Ordinance 2013-26 took place on July 9, 2013. See Pl's SMF atq 24.

Finally, on July 9, 2013, the Councll aiso introduced for first reading and passed Qrdinance
2013-29, entitled "An Ordinance of the Borough of Point Pleasant Beach, County of Ocean and
State of New Jersey, Regulating Parking in Designated Areas of the Borough." See City of
Borough of Point Pleasant Beach Ordinance 2013-29, focated et Certification of Alexis L.
Gasiorowski ("Gasiorowski Cert.") Ex. [, Ordinance 2013-29 extends the parking ragulatlons set
forth in Ordinance 2013-26 to another area within the Borough identified as "a partion of District
3," id., defined in the same way [*28] as under Ordinance 2013-14. The Borough Council
explains in the preamble that they found and determined “that for the good and welfare of Its
citlizens it is necesaary end advisable to establish regulations and provida for the enforcement of
certaln residential parking regulations affecting a limited portion of District 3 within the Borough |
. id Ordinance 2013-29 was considered for second reading and adopted on July 30, 2013,
fd. The parking restrictions set forth in Ordinance 2013-26 for District Four were accordingly
applled to that area of District Three.

Currently pending In the New Jersey Superior Court Appellate Division are the appeals of the
June 17, 2013 Opinion and Order upholding the validity 2012 Qrdinances. After passing
Ordinence 2013-28, additional prerogative writs were filed [n the Superior Court. In that casa,
Judge Grasso once again issued an Opinlon upholding the validity of Ordinance 2013-26. In his
apinion, he noted that the “ordinance in question is substantially similer to Ordinance 2013-14,
whose validity was upheld by the court in Its written opinion dated June 17, 2013," See Feb. 26,
2014 Order, Purple Jet Fishing Charters, at al. v. Baorough of Point [*28] Pleasant Beach,
Dacket No. L-2417-13, at 1, Jocated et Certification of Arthur M. Peslek ("Peslak Cert.") Ex. A.
Accordingly, in that case, counsel for both parties agreed that tha Court could rely on its June
17, 2013 Opinion regarding the plaintiffs' legal challenges to Ordinance 2013-14 as a basis to
deny plaintiffs’ substantive relief to Ordinance 2013-26. See id. at 1-2. The sole ramaining issue
left for that Court to decide was whether Ordinance 2013-28 was procedurally Improper. The
Court found that it was nat, thereby finding Ordinance 2013-26 valid,

. Standard of Review
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Federal Rule of Civil Procedure 56(a) provides that “a court shall grant surmmary judgment if the
movant shows that there is no genuine dispute as to any material fact and the movant [s entitied
to'judgment as a matter of law." Fed_ R. Civ, P, 56(a). The substantive law ldentifies which facts
are material. "Only dlsputes aver facts that might affect the outcome of the sult under the
governing law wiii properly preciude the entry of summary judgment." Anderson v, [ibery
Lobby, Ing.. 477 U.S. 242, 248, 106 S, Ct. 2505, 91 L. Ed. 2d 202 (1986}, A materlal fact ralses -
- a'genuine" Issue "if the evidence is such that a reasonable jury could return a verdict” for the

non-moving party. Healy v. N.Y, Life Ins. Co.. 860 £.2¢ 1208, 1219 n.3 (3d Cir. 1988).

The Court must consider all facts and thelr logical inferences It the light most favorable [*30] to
the non-moving party. Poflock v. Am. Tel. & Tel. Long Lines, 784 F.2d 860, 864 (3d Cir. 1986).
The Court shall. not “welgh the evidence and determine the truth of the matter," but nead
determine only whether a genuine issue necessitates a trial. Anderson, 477 U.5. el 248. While
the moving party bears the initial burden of showing the absence of a genuine Issue of material
fact, meeting this obligation shifts the burden to the non-moving party to "set forth speclfic facts
showing that there is a genuine issue for triai.” Id. at 230. If the nonmoving party has failed "to
make a showing sufficient to establish the existence of an efement essential to that party's case,
and on which that party will bear the burden of proof at trial, . . . there can be no genuine issue
of material fact, since a complete failure of proof concerning an essential element of the
nonmaoving party's case necessarily renders all other facts immaterlal.” Katz v. Aetna Cas. &
Sur. Co., 972 F.2d 53, 55 1.5 (3d Cir. 1992) (quotation omitted). If the non-moving party falls to
demonstrate praof beyond a “mere scintilla® of evidence that a genuine |ssue of material fact
exists, then the Court must grant summary judgment. Big Appie BMW v. BMW of N. Am.. 974
F.2d 1388, 1363 (3d Cir. 1992).

Ili. Discussion

On August 21, 2013, Plalntiff filed this action In the New Jersey Superior Court, alieging eleven
causes of action against the Borough based on Ordinance [*31] 2013-26 and 2(13-29
(together, the "Ordinances"). The Borough then removed the action to this Court pursuant to 28
US.C. § 1441(b), "on the grounds that Plaintiff's complaint asserts e federal claim under
claimed violations of the equal protection and due process cleuses of the United States
Constitution." See Notice of Removal, ECF No. 1-2 (filed Sept, 23, 2013). At the tirne of removal,
the New Jersey Superior Court had already entered judgment In favor of the Borough regarding
the general legai validity of Ordinance 2013-14, the substantively identical predecessor of the
Ordinances at issue here.5 The sole federai claim In this action—and the onjy basls for this
Court's jurlsdiction-—Is whether the Ordlnances violate the Equal Frotection Cleuse of the
Fourteenth Amendment. ‘

A. Equal Protection Claim

SWnile the New Jersey Superlor Court made clear That It found Ordinance 2013-14 valld agalrst the legal arguments ralsed
against |, It found that the potentlal confiict of Interest that disqualified Councliman Corbally's vote rendered the ardinance
Invalidg,
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Generally, Plaintiff argues that the Ordinances should be invalidated because their enactment
constlitutes an Invelid, arbitrary, and unreasonable exercise of pollce power, thereby violating the
Equal  Profection Clause. Defendants, not surprisingly, assert that the Ordinances
represent [*32] a reasonable and legitimate exerclse of police power, rationally related to
legitimate government purposes and goals, and in no way offends Plaintiff's right to. equal
protection. :

- The Court notes that the New Jersay |egistature has enabled municipalities 1o enact and emend
zoning ordinances through the exerclse of the police power. See Manalapsn Really v. Twp.
Committee, 140 N.J. 266, 380, 658 A.2d 1230 (1996). In accordance with this power,
municipalities are authorlzed to “prohiblt or restrict general parking." N.J. Staf. Anp. § 39.4-
B{c)(1). Such zoning ordinances "comef] to the courts clothed with every presumption of
validity." Bess River Assoc. v. Mayor of Bass River Twp., 573 F, Supp. 205. 213 (D.N.J. 1983)
{Quoting City of Ann Arbor, Michigan v, Northwest Park Constr. Corp. 280 F.2d 212, 223 {6th
Cir. 1960)). Indeed, "[ulnless it Is based upon e suspect classification or Impinges on
fundamental right . . . zoning legislation may be held unconstitutional enly if it is shown to bear
ne possible relationship to the State’s Interest in securing the heslth, safety, morals or genersl
welfare of the public and is, therefore, manlfestly unreasoneble and arbitrary.” /d. (quoting City
of Hightend Park v. Train, 519 F 2d 681, 696 (7th Cir. 1975)).

The Ordinances at issue here deal with a distinction between two classes of people, residents
and non-residents. Such a classification Is not suspect: accordingly, the Ordinances "may be
held violative of equal protectlon only if they bear no rational relationship to the legltimate
interests [*33] of the [Borough] and are therefore arbitrary and unreasonable.” [d. at 215; see
also County Bd. of Arlington Cnty. v. Richards, 434 LS. 5, 7, 98 S, CL. 24 54 L. Ed 2d 4
(1977} (holding that ordinances based on a distinction between resident and non-resident need
only “rationally promote the regulatlon's objective"), In Richerds, the miunicipallty in lzsue
enacted an ordinance directing the county maneger to determine resldential srees that were
especially crowded with parked cars from outside the neighborhood. Free parking permits would
then be issued to residents of the designated area, to persons doing business with residents
there, and to some visitors for use between 8 a.m. and 5 p.m. on weekdays. Parking in a
designated area without a permit during the designated hours was a misdemeanor. See
Richards, 434 U.5. at 5-6. The purpose of the ordinance was

to reduce hazardaus traffic conditlons resulting from the use of streets within areas zoned for
residential uses for the parking of vehicles by persons using districts zoned for commercial
or industrial uses...: to protect those districts from polluted air, excessive noise, and trash
and refuse caused by the entry of such vehicles; to protect the residents of those distriets
from unreasonable burdens in gaining access to their residences: to preserve the [*34]
character of those districts as residential districts; to promote efficiency In the malntenance
of those streets in a clean and safe condition; to preserve the value of the property In those
districts; and to preserve the safety of children and other pedestrians and trafflc safety, and
the peace, good arder, comfort, convenlence and welfare of the inhabitants of the County.

Id. at 8. In reviewing the ordinance, the Virginia Supreme Court found that "the ordinance on its
face offends the equal protection guarantee of the 14th Amendment' because the "ordinance's
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discrimination between residents and nonresident bears no reasonable relation to [the
- regulation’s] stated objectives." Id, at §-7. The Supreme Court disagreed, explaining that the
Constitution does not "presume distinction between residents and nonresidents of a local
neighborhood to be invidious." [d. &t 7. Rather, ‘Equal Protection Clause requires only that the
distinction drawn by an ordinance . . ., rationafly promote the regulation's objectives." Jd.
Slgnificantly for this case, the Supreme Court explained that a "community may . . . decide that
restrictions on the flow of cutside traffic into particular residential areas would enhance the
quality of life there by reducing naise, [*36] traffic hazards, and litter. By definition,
discrimination agalnat nonresidents would inhere in such restrictions.” fd. Such soclal objectives
are not outlawed by the Constitution, and the Supreme Court held . that, "on its face," the
discrimination against nonresidents rationally promoted the objectivea of the ordinance and
accordingly did not violate the Equal Protection Clause.

The reasoning in Richards compels a similar finding In this case. As shown both by the record
of the public hearings and the language of the Ordinances themselves, the Borough Councli
was concerned with certain quality of life igsues within the Borough assaclated with the surmmer
season and the rise of tourism. Speclfically, the Borough Couneil Intended to improve the quality

of life for residents in cerfain designated areas of the Borough by ensuring adequate overnight

parking to the residents of the districts at issue, and to prevent the deteriorating conditions of the
residential areas of these districts, where early maornings were relegated to intoxicated
individuals and incidents of criminal activity and other types of disorderly conduct, Including
public urination and defecation, ioud and raucous behavior, littering, fighting, [*36] trespassing,
and drunk driving. The facts of these problems were clearly established on the public record.
Further, the public record demonstrates how containment of non-residentlal overnight parking to
the Silver Lake lot allowed the Borough police to concentrate thelr forces on one area, as
opposed to spreading out all over the covered areas. As the exhibits provided by both parties
shows, Silver Lake is not in close proximity to any residential neighborhood and is bordered by a
leke on the south. The record also establishes that the quality of life Issues that were plaguing
the affected areas were reduced. It is axiomatic that the decrease in early morning pedestrlan
traffic through the residentlal areas, combined with the ability of the Borough police to
concentrate on one area, allowed for the Improvement In the quality of life in the affected areas.
Further, the record of the public hearings and committee meetings throughout the years shows
that the Borough was also interested In ensuring sufficient overnight or early morning parking for
those who reslded In or rented In the affected areas.

The Court finds that, in thls case, drawing a distinction between residents and non-
residents [*37] rationally promoted the Borough's objectives. The justifications for the distinction
between residents and non-residents—a desire to help alleviate some of the major parking
problems In the retevant districts and to improve the quallty of life during early momings hours in
the relevant districts—are clearly legitimate, and certalnly not "manifestly unreasonable and
arbitrary." See Bass River, 573 F, Supp. at 213, 219, Further, the Borough Council tallored the
OrdInances to address the specific problems it was seeking to ameliorate; the parking regulation
Is only in effect In the summer months—the peak of tourlst season when the most out-of-
towners come Into the Borough—and during the limited hours of 12:30 a.m. to 4:00 a.m.
Presumably to address any inadequate parking, the Borough Councll also rmandated that
parking In the Sllver Lake lot would be free of charge during the hours when the Qrdinances are
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in effect; in fact, the lot is actually free of charge for an extended period of time, from 11:00.p.m. -
to 6:00 a.m. ' .

In lits atternpt to show that the ordinance is not ratlonally related to Its abjectives, Plaintiff
speculates—but cites to no actual evidence-~that the Ordinances fail to accomplish the purpose
articutated by [*38] the Barough Council, because the residents and residentiai taxpayers in the .
covered areas recelve five placards that are transferrable. /d. This is pure speculation, and It
lgnores the evidence before the Caurt, in which both residents and the chief of police personally
found that the parking regulation worked ta imprave the quality of life of the area. Mere
speculation as to reasonableness is nat enough to overcome the presumption of validity that |s
attached to zoning ordinances such as the ones at issue here, See Bass River, 873 F. Supp. at
213. Further, New Jersey courts have Upheld "ordinances banning overnight parking as a valld
exercise of lacal power." Spring [ ake Hotel & Guest Mouse Assn V. Spring Lake, 199 N.J.
super. 201, 209, 488 A.2d 1076 (App. Div. 1985). Notably, in these cases, court stress that,
when revlewing ordinances for constitutional valldity, they are not passing judgment on the value
or wisdom of the specific legislative enactments. Rether, "[thhe palitical process and the
dellberations of elected representatives are better suited to contend with the complex questians
of public policy and competing soclal interests.” Spring Lake Flotel 199 N.J. Super. at 209
(quatation omitted). This Court does not review the wisdom of the Borough Council; rather, the
Court is constralned to determine whether the Ordinances represent a legitimate and
constitutional [*39] exerclse of the Barough's police power. The Borough Councll is in a unique
positlon of balancing apparently competing public policy concerns: the promation of the
Boraugh's economic base and the protection of its resldential nelghborhoods. The Court is not fr
a position to second-guess the declsions the Borough Council makes In addressing and
balencing these concerns, and instead feels that issues concerning the effectiveness of the
Crdinances are better sulted for "the political, and not the judicial, farurn.” id. at 210-11.

Overall, "[a] community may . . . decide that restrictions on the flow of outside treffic into
particular residential areas would enhance the quality of life there by reducing nolse, traffic
hazards, and litter, By definition, discrimination against nonresidents would inhere in such
restrictions.” Richards, 434 U.S. at 7. As the Supreme Court has made clear, howaver, this
Inherent discrimination is not invidlous uniess it fails to rationally promote the regulation’s
objectives. Id. Just as the parking regulations in Richards were a permissible and reasonabie
exercise of the municlpality's police power, the Court finds that the Ordinances here sre
rationally related to a legitimate gavernment Interest [*40] and do not violate the Equal
Protection Clause of the Fourteenth Amendment.

B

B. Public Trust Doctrine

As discussed above, when Defendants removed this action to the Count, the Amendad
Complaint contained both federal and state claims. Accordingly, the Court had jurlsdiction aver
Plaintiff's federal clalm under 28 U.5.C, § 7331, and supplemental jurisdiction aver Plaintiffs
state lew claims under 28 U.5.C § 1367. Now that judgment has been entered for Defendants
on the single federal claim that provided the basis for this Court's jurisdiction, the Court must

Page 14 of 16
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2015 LS, Dist. LEXIS 2845, 40

~ dstermine whether it should retaln jurisdiction over the remaining state law alaims, In which
Plaintiff advances violations of New Jersey's Public Trust Dactrine.

A district court has discretiori to "decline to exercise supplemental jurisdiction aver a claim . . . if
- .. [it] has dismissed all claims over which It has original jurisdiction . ., . M 28 USC
§1367(c)(3). n fact, under Third Circult faw, "where the claim over which the district court has
original jurisdiction Is dismissed before trial, the district court must decline to decide the pendent
state claims unless caonslderations of judicial economy, convenience, and fairness to the parties
pravide an affirrnative justification for daing so." Hedges v, Musco, 204 F.3d 109 123 (3d Cir
2000} (quoting Borough of W. Mifflin v. Lancagter, 45 F.3¢ 780, 788 (3d Cir. 1 883)); see also
Annulli v. Panikkar, 200 F.3d 189, 202-03 (3d Cir. 1999) (affirming [*41] decision of the district
court to decline to exercise pendent Jurisdiction after granting summary judgment to the
defendants on the claims arlsing under federal law), abrogated on other grounds by Rotella .
Wood, 528 UJ.S. 549. 120 S Ct. 1075, 145 L. Ed. 2d 1047 (2004).

There are pending state court actions addressing the same ardinances panding in the very court
fram which Defendants remaved this action.? The partles’ briefs reveal that the crux of this case
is New Jersey's Public Trust Doctrine and lts application to the ordinances at Issue. Cansidering
that New Jersey courts have developed and shaped the Public Trust Docirine, the Court
belleves that New Jersey's interest in applying its own law when making a decision determining
the applicability of the Public Trust Doctrine s greater, particularly considering the patticutar
facts of this case. See e.g., Kennedy v. Schoenberq. Fisher & Newman, Ltd., 140 F.3d 716,
727-28 (7th Cir.1998) ("At that paint fwhen all federal claims have been dropped from the case
before triall, respact for the state's interest in applying its own law, along with the state court's
greater expertise in applying state law, become paramount concerns.") (internal quotations
omitted). Comity concemns strongly support declining to exercise supplemental jurisdiction over
the remaining state-law Issues. Accordingly, [*42] the Court declines to exerclsa supplemental
jurisdiction aver Plalntiffs remaining state law claims and remands the pending clalms to the
Superlor Court of New Jersey, Law Divislon, Ocean County, where Plaintiff originally filed.

WV, Canclusion

Far the foregaing reasans, Plaintiffs metion for summary judgment |s denied and Defendant's
mation for surnmaery judgment is granted in part and denled In part. Judgment is entered in faver
of Defendants on the equal protection claim, The remalnder of the Amended Cornplalnt,
conslsting of state {aw claims, is remanded to the Superlor Court of New Jersey, Law Division,
QOcean County, An appropriate Qrder accompanies this Oplnlan.

fs/ Joel A, Pisano.oel A. Pisana
JOEL A, PISANOQJOEL A. PISANQ, U.S.D.U,
Dated: January 9, 2015

8Tha Court notes that the Issue of res judicata, particularly of lssue preclusion, was not ralsed by elther party and accordingly

ot addressed by the Court.
-
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2015 L8, Dist, LEXIS 2845 442

DRDER
HISANO, Distrlct Judge

Flaintiff, Marteil's Tiki Bar, Inc. ("Plaintiff" or "Marteil's"), has brought this action, in which it
chailenges ordinances adopted by the Borough of Point Pleasant Beach (the "Barough"). These
ordinances Impose public parking restrictions within designated [*43) areas in the Borough
during certain months of the year. Both parties agree that resolution of this dispute depends on
a determination of two Issues: whether the ordinances violate the Equal Protection Clause of the
- United States Constitution, and whether the ordinances vioiate the Public Trust Doctrine. Before
the Court are two comesponding motions for summary judgment, brought by Plaintiff and
Defendants, the Governing Body of the Borough of Point Pleasant Beach and the Borough of
Point Pieasant Beach (together, the "Defendants"). For the reasons set forth in the
accompanying Opinion,

IT IS, on this 9th day of January, 2015,

ORDERED that Piaintifi’s Motion for Summary Judgment [ECF No. 6] is DENIED; and It is
further |

ORDERED that Defendants’ Motion for Summary Judgment [ECF No. 7] is GRANTED In part
and DENIED in part; and it is further ‘

ORDERED that the remainder of this matter is remanded to the Superior Court of New Jersey,
Law Division, Ocean County; and it is further

ORDERED thal the Clerk shali ciose this matter and terminate this action.
s/ Joei A. PisanoJoei A. Pisano
JOEL A. PISANDJOEL A, PiISANO, U.S.D.J.

Bl uf ocument

Page 16 of 16
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BRIAN M. CHEWCASKIE, ESQ.

Attorney ID #021201984

Gittleman Muhlstock & Chewcaskie

2200 Fletcher Avenue

Fort Lee, NJ 07024

201-944-2300

Attorney for Defendants, Borough of Leonia, Borough of
Leonia Council, Tom Rowe and Judah Zeigler

SUPERIOR COURT OF NEW JERSEY

JACQUELINE ROSA, LAW DIVISION:HUDSON COUNTY

VS.

Plaintiff Docket No. HUD-L-000607-18

BOROUGH OF LEONIA, BOROUGH OF RESPONSE TO STATEMENT OF
LEONIA COUNCIL, TOM ROWE in his UNDISPUTED MATERIAL FACTS
capacity as acting Borough Clerk of the

Borough of Leonia, JUDAH ZEIGLER, in

his official capacity as Mayor of the Borough

of Leonia, JOHN DOE MAINTENANCE

COMPANIES 1-5,

Defendants

Plaintiff’s brief contains a section entitled “Statement of Undisputed Material

Facts”:

Defendants respond to the Statement of Undisputed Material Facts as follows:

1) On or about January 22, 2018 the Borough of Leonia enacted a ban on 60

residential streets in their municipality.

Response: The Borough of Leonia has not enacted any ban on residential streets

located within the Borough of Leonia. Certain traffic regulations were implemented as
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set forth in Ordinance No. 2017-19 (Exhibit “A”) and Ordinance No. 2018-5 (Exhibit
“B”).

2) The Borough cited to their Ordinance §194-25.1 and §194-25.2, which would
block streets from 6:00 a.m. to 10:00 a.m. and from 4:00 p.m. to 9:00 p.m.

Response: The ordinances that have been implemented by the Borough of
Leonia do not block streets. There are certain traffic regulations which are in effect that
have a limitation on access to streets at various times as set forth in the ordinance.

3) No person, unless a resident of the Borough, or a person who can demonstrate
aneed to access a residence or business would be allowed to use one of the closed
streets during the prescribed times.

Response: The ordinance specifically provides that there is no limitation to
access to the streets or to Leonia destinations.

4) At no time prior to enacting the Ordinance, did the Borough consult the State
of New Jersey, Department of Transportation, or the Commissioner of Transportation to
get approval for said street closures.

Response: The Borough of Leonia has been in communication with the
Department of Transportation regarding the ordinances enacted.

5) On or about May 2, 2018, the Attorney General of New Jersey, Gurbir Grewal,

stated that the Borough's road closures were “legally invalid,” and should be rescinded.
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Response: The reference to a statement from the Attorney General is irrelevant
and is of no legal affect.

6) Defendants have refused to take down their signs and re-open their streets to
the general public since enacting Ordinances §194-25.1 and §194-25.2.

Response: Various signage has been in place in accordance with the terms of the
ordinance; however, as of May 10, 2018, the Borough of Leonia removed certain signage
from Grand Avenue, which is also known as N.J. State Highway Route 93 as same is
regulated by the State of New Jersey.

7) Plaintiff now files this Order to Show Cause as irreparable harm is being
caused by the continued closures.

Response: As set forth in the accompanying brief, no evidence of any harm, let
alone irreparable harm, has been demonstrated by the Plaintiff.

GITTLEMAN MUHLSTOCK & CHEWCASKIE
Attorneys for Defendants

A
ngnzM. 6hewéa§ ie, Esq.

Dated: May 11, 2018



Case 2:18-cv-15534 Document 1-1 Filed 10/31/18 Page 137 of 155 PagelD: 145

EXHIBIT L



HUD-L-000607-18 05/14/2018 4:35:57 PM Pg 1 of 4 Trans ID: LCV2018847576

Case 2:18-cv-15534

Jan K. Seigel
Jonas K. Seigel®
Barry M. Packin
Mark McBratney®
James P. Kimball®

Jacqueline M. Rosa®

~Seigel Law
PROTECVTIN(EWTI-{E II;T]URED

505 Goffle Road
Ridgewood, New Jersey 07450
Tel 201-444-4000 Fax 201-444-7717

www.SeigelLaw.com

With Offices in
Manhattan | Paterson | Red Bank | West New York

VIA E-Courts & Lawyer’s Service

Honorable Peter F. Bariso
Superior Court of New Jersey

Hudson County Superior Court

583 Newark Avenue
Jersey City, NJ 07306

Dear Judge Bariso:

Re: Rosa v. Leonia, et al.

HUD-L-0607-18

Document 1-1 Filed 10/31/18 Page 138 of 155 PagelD: 146

Michael T. Buonocore
Michelle E. Radin®

Of Counsel

Douglas S. Grossbart, M.D.
Bennett A. Robbins
Christopher J. Metcalfe

"LLM in Trial Advocacy
°Certified by The Supreme Court of
New Jersey as a Civil Trial Artorne y

*NJ and NY Bars
May 14, 2018

As Your Honor already knows, | am the Plaintiff in the above captioned matter. A hearing

for the Order to Show Cause is scheduled for Wednesday, May 16, 2018. Kindly accept this letter

brief in lieu of more formal reply in response to Defendant’s Opposition.

Defendant’s opposition contains their statement of facts that-uses language like “crippling”

and “‘serious concerns.” Yet to date, there has been no tests, studies, or actual evidence that Leonia

suffers any more serious harm than other other town in New Jersey. The Defendants’ used the

guidelines of act now and think later. They did not do anything to ensure their Ordinance was

legal. Pushing the public and the Court into thinking they have a “crippling” traffic problem

without any regard for the law, not only makes the Defendants’ actions outrageous, but completely

illegal.

— &L 19—
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In their papers, Defendants’ first point neatly lays out the law in regards to granting a
preliminary injunction. Plaintiff maintains, as written in her original moving papers that all four
prongs are met.

Secondly, Defendants’ argue that no proof has been submitted that Plaintiff will suffer
irreparable harm. In addition to submitted case law, Plaintiff’s Civil Rights are being egregiously
violated. Every day the streets have restrictions, the Plaintiff’s Civil Rights continue to be infringed
upon. Plaintiff has a basic human right to travel freely and not be stopped and questioned or
restricted from public streets that she so chooses to drive on. There is no more irreperable harm
that having ones Civil Rights continuously violated.

Defendant’s further argue that N.J.S.A 39:4-197 supports their discirminating against
certain traffic, and ignores N.J.S.A 39:4:-8. Firstly, N.J.S.A 39:4-197, does say “regulating the
passage or stopping of traffic.” However the law did not intend to discriminate against in town
versus out of town drivers. Any regulations that are in place must be for all drivers not just ones
that live in the town, or who can provide revenue for the town. Defendant totally mischaracterizes
the purpose of the statute and believes they can use regulating congested streets to include closing
60 streets for 9 hours a day to out of town commuters. The argument is unfounded and has no basis
in fact or law.

Further, while ignoring and believing N.J.S.A 39: 4:-8 has nothing to do with this case,
Defendants failed to read the statute in its entirety. Before you can even get to N.J.S.A 39:4-197,
the purpose and the scope of Title 39 involing traffic regulation begins with N.J.S.A 39:4:-8. The
law clearly states that any and all regulations that place a burden on State run roadways, or any
adjourning municipality or county, must have Commissioner approval. Defendants obviously will

not allow the general public or Plaintiff to use their roads for 9 hours a day. That leaves only State
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roads, and county roads in Leonia and other municipalities. You do not have to look very far to see
that the surrounding towns have been adversely affected by Leonia’s road closures. Plaintiff should
not have to carefully map out which roads she can use during the restricted hours.

Defendants have maintained since the beginning of the road restrictions that the case of

Arlington County v. Richards gives them the authority to restrict the roads. Firstly, this action is a

New Jersey State action so defendants are grasping at straws if their only legal backing is a Federal
case in Virginia. Secondly, and more alarming, is that the entire legal basis for defendants’
Ordinance rests on a case that has to do with parking. The case deals with issuing parking permits
to some commuters to encourage car pooling and mass transit. The case did not restrict which
streets a person may travel on, and instead, only designated areas where they could park. It seems
the Defendants’ took their cue from this case by issuing almost the exact same restrictions. In
Arlington, the town issued permits to residents, and people doing business in the town, and
restricted the times other could park there. All others would be given tickets. The Defendants’
reliance on this case is totally wrong and they are stretching what the Supreme Court intended in
their ruling with parking cars. Defendants’ liberally applied the law to include driving on streets
and have still found no case on point.

Defendants’ argument that the Ordinance does not violate the Commerce Clause because of
the direction their streets run is laughable. Plaintiff and any other person can chose to travel
between States using whatever direction and streets they want. For instance, if the Plaintiff chose to
drive to New York by taking Route 4 East, and decided to get off on Jones Road and use
Edgewood Road to cut up through Fort Lee to the George Washington Bridge, she would not be
allowed because Edgewood Road is blocked to her. So although Edgewood road runs north to

south, it is a overpass that goes over Route 80 and allows Plaintiff to get off the highway and use
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other streets to get to the Bridge. Further, Defendants’ prove Plaintiff’s argument by saying
Plaintiff can use the streets to get to New York, but only during the prescibed times. Defendants’
blatant disregard for Plaintiff’s Civil Rights is demonstrated in their loose attempts to back their
Ordinance.

Defendants keep repeating that they are being harmed, however they have shown no proof,
no studies, no law. The fact that Defense counsel set up a meeting with the Department of
transportation after a complaint was filed, shows they needed some backing. The Defendants’ have
not received any support from the DOT or Commissioner. As much as the Defendants would like
to toss aside the Attorney General’s recent decision, it is telling that the State is not supporting the
Defendants’ bogus Ordinance.

Lastly, it is imcumbent upon the Court to grant Plaintiff’s Order to Show Cause. Besides all
the reasons set forth in the original brief and this reply brief, the Court needs to set a precedent. As
it is, since Leonia enacted their Ordinance, the town of Weehawken has followed and put their
owns restrictions in place. If the Court allows this behavior to continue, every town in New Jersey
will soon have similar restrictions. If the Plaintiff is not allowed to travel freely from town to town
without being stopped by police, or making sure it is during the correct hours, then Plaintiff’s
Constitutional rights cease to exist. Every day that the Ordinance stays in effect, the Plaintiff’s
Constituional rights are not only being violated, but she is entitled to punitive damages as well.

For all of the above mentioned reasons, plaintiff requests the the Court grant the Order to
Show cause in its entirety.

ully submitted,
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Case 2:18-cv-15534

Jan K. Seigel
Jonas K. Seigel®
Barry M. Packin
Mark McBratney®
James P. Kimball®

Jacqueline M. Rosa®

_ Seigel Law

PROTECTING THE INJURED

505 Goffle Road
Ridgewood, New Jersey 07450
Tel 201-444-4000 Fax 201-444-7717
www.SeigelLaw.com

With Offices in
Manhattan | Paterson | Red Bank | West New York

Via E-Courts & Lawyer Service

Honorable Peter F. Bariso

Superior Court of New Jersey
Hudson County Superior Court

583 Newark Avenue
Jersey City, NJ 07306

Dear Judge Bariso:

Re: Rosa v. Leonia
HUD-L-607-18

Michael T. Buonocore
Michelle E. Radin®

Of Counsel

Douglas S. Grossbart, M.D.
Bennett A. Robbins
Christopher J. Metcalfe

LLM in Trial Advocacy
°Certified by The Supreme Court of
New Jersey as a Civil Trial Attorney

*NJ and NY Bars
May 17, 2018

As per your request, please find additional arguments supporting Plaintiff’s Order to Show

Cause, including a showing of irreparable harm.

Generally, the equitable relief of a preliminary injunction should not be entered except

when necessary to prevent substantial, immediate and irreparable harm. Citizens Coach Co. v.

Camden Horse R.R. Co., 29 N.J. Eq. 299, 303-04. Here the Plaintiff has demonstrated that her

Civil Rights are being violated. She cannot travel freely on public roads in the Defendant’s

Borough. Additionally, the purpose of a preliminary injunction "is to maintain the parties in

substantially the same condition when the final decree is entered as they were when the litigation

began. Peters v. Public Service Corp., 132 N.J. Eq. 500, 29 A.2d 189. Prior to the enactment of

the Ordinance, Plaintiff was able to drive throughout Leonia at whatever time and for whatever

— &R 19—
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reason she chose. Since the enactment, Plaintiff cannot use the roads unless she has a Leonia
destination during the nine hour span. Plaintiff needs to be placed back into the position of being
able to use any roads she wants, just as it was before the start of the Ordinance. Plaintiff cannot

be forced to wait until litigation is over until she is able to drive freely through Leonia.

It is well settled that, where legal rights have been invaded, and a federal statute provides
for a general right to sue for such invasion, federal courts may use any available remedy to make

good the wrong done. Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403

U.S. 388 (1971). Similarly, the “...court should exercise its power to accord a traditional form of
judicial relief at the behest of a litigant, who claims a constitutionally protected interest has been
invaded, only where the remedy is "essential,” or "indispensable for vindicating constitutional
rights.” 1d. Here, Plaintiff is clearly being banned from the streets of Leonia during certain hours.
She is claiming a violation of her Civil Rights under the Fifth Amendment. It is incumbent on the
Court to protect the Plaintiff’s Civil Rights and find that the closing of the streets presents an

irreparable harm.

Lastly, the Courts have found that irreparable harm is presumed where Constitutional
Rights are being violated. Although dealing with the first amendment instead of the fifth, the
Court in Elrod found, “any loss of first amendment freedoms, even for minimal periods of time,

can constitute irreparable injury. See Elrod v. Burns, 427 U.S. 347, 96 S. Ct. 2673, 49 L. Ed. 2d

547 (1976) and American Civil Liberties Union v. the Florida Bar, 744 F. Supp. 1094 (N.D. Fla.

1990). It is clear that the Court did not just intend for first amendment rights to be considered
irreparable harm. “Showing a violation of Fifth Amendment Rights constitutes irreparable harm

justifying a preliminary injunction.” Able v. United States, 847 F. Supp. 1038 (E.D.N.Y. 1994).



https://supreme.justia.com/cases/federal/us/427/347/

HUD-L-000607-18 05/17/2018 4:43:14 PM Pg 3 of 3 Trans ID: LCV2018871345
Case 2:18-cv-15534 Document 1-1 Filed 10/31/18 Page 145 of 155 PagelD: 153

Every day that the Leonia Ordinance stands, the Plaintiff’s Civil rights continue to be
violated. The Courts have demonstrated in a plethora of cases that a violation of Civil Rights
constitutes irreparable harm. The defendants’ cannot show any conclusive evidence why the
Plaintiff’s Motion should not be granted and cannot outweigh her irreparable harm with their

own.

For all the reasons stated previously, the Court should grant the Plaintiff’s Order to Show

Cause to restore the Plaintift’s civil liberties so she may once again travel freely.

ully Submitted,

e
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GITTLEMAN, MUHLSTOCK & CHEWCASKIE, L.L.P.

ATTORNEYS AT LAW
2200 FLETCHER AVENUE
W OFFICE CENTER
FORT LEE, NEW JERSEY 07024

(201) ©44-2300 BRIAN M. CHEWCASKIE
s E-MAIL
brian@gmcnjlaw.com

MELVIN GITTLEMAN (1930-2013)
STEVEN MUHLSTOCK
BRIAN M. CHEWCASKIE

TELECOPIER
NYLEMA NABBIE (N.J.&N.Y.)

(201) 844-1497

May 18,2018
VIA FACSIMILE (201-795-0725) AND ELECTRONIC FILING

Honorable Peter F. Bariso, Jr., Assignment Judge
Superior Court of New Jersey

Administration Building - Chambers 906

595 Newark Avenue

Jersey City, New Jersey 07306

RE: Jacqueline Rosa v. Borough of Leonia, et al.
Docket No. HUD-L-000607-18

Dear Judge Bariso:

At approximately 5:00 p.m. on Thursday, May 17, 2018, a supplemental brief was filed by
the Plaintiff with respect to the above matter. My partner, Steven Muhlstock, appeared on my behalf
on Wednesday, May 16,2018, in which this matter was adjourned to Monday, May 21, 2018 at 9:00
am. At no point did Your Honor indicate that supplemental briefs were to be submitted. In light
of the fact that this brief was submitted, the Court should disregard same.

Respectfully Submitted,
)

WN MCHEWCASKIE
/o ) ;

/a2

BMCl/cj

cc: Jacqueline Rosa, Esq. (via electronic filing)
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SEIGEL LAW FIRM LLC
Jacqueline Rosa — 009372010
505 Goffle Road

Ridgewood, NJ 07450

(201) 444-4000

JACQUELINE ROSA,
SUPERIOR COURT OF NEW JERSEY
LAW DIVISION: HUDSON COUNTY

Plaintiff,
DOCKET NO. HUD-L-607-18
ORDER DENYING
PRELIMINARY INJUNCTION
WITH TEMPORARY RELIEF
VS.

BOROUGH OF LEONIA, BOROUGH OF
LEONIA COUNCIL, TOM ROWE in his
official capacity as acting Borough Clerk of
the Borough of Leonia, JUDAH ZEIGLER,
in his official capacity as Mayor of the
Borough of Leonia, JOHN DOE
MAINTENANCE COMPANIES 1-5

Defendants.

THIS MATTER coming before the Court on an Order to Show Cause by
Jacqueline Rosa Esq., pro se attorney, with Brian Chewcaskie Esg., appearing on behalf of
defendants, and Deputy Attorney General Philip Espinosa Esg., appearing on behalf of the
Attorney General’s Office,

It is on this 21% day of May, 2018,

ORDERED that the application for a Preliminary Injunction is Denied for the reasons placed on
the record on May 21, 2018.

Uploaded in Ecourts. W.

Hon. Peter F. Bariso Jr.
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)

State of New Jersey

PrrLip D. MurpHY OFFICE OF THE ATTORNEY GENERAL GURBIR S. GREWAL
Governor DEPARTMENT OF LAW AND PUBLIC SAFETY Attorney General
Di1visioN oF Law
SHEILA Y. OLIVER 25 MARKET STREET MicHELLE L. MILLER
Lt. Governor PO Box 114 Director

TreENTON, NJ 08625-0114

June 8, 2018

Via eCourts

Honorable Peter F. Bariso, Jr., A.J.S.C.
Hudson County Administration Building
9" Floor - Chambers 906

595 Newark Avenue

Jersey City, New Jersey 07306

Re: Jacqueline Rosa v. Borough of Leonia, et al.
Docket No.: HUD-L-607-18
Proposed Consent Order for Leave to Intervene

Dear Judge Bariso:

On behalf of the State of New Jersey Department of
Transportation (DOT), we respectfully request that Your Honor
enter the enclosed consent order granting the DOT leave to
intervene in this case, which has been signed by all counsel in
this case. In this regard, as your Honor recalls, following
oral argument on May 21, 2018, counsel consented to the entry of
a consent order granting the DOT leave to intervene, without the
need for the DOT to file a motion.

Thank you.
Respectfully yours,

GURBIR S. GREWAL
ATTORNEY GENERAL OF NEW JERSEY

-

By:

1lip nosa
Deputy ney General
Attorney ID No.: 030311988

HucHES JusTICE COMPLEX @ TELEPHONE: (609) 376-3300® Fax: (609) 943-5853
New Jersey Is An Equal Opportunity Employer « Printed on Recycled Paper and Recyclable
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Encl.

Cc (via eCourts and email) :
Jacqueline Rosa, Es(q.
Brian M. Chewcaskie, Esq.
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GURBIR S. GREWAL

ATTORNEY GENERAL OF NEW JERSEY

R.J. Hughes Justice Complex

25 Market Street

P.0. Box 114

Trenton, New Jersey 08625

Attorney for the State of New Jersey

Department of Transportation

By: Philip J. Espinosa (Attorney ID No.: 030311988)
Deputy Attorney General
(609) 376-3300

SUPERIOR COURT OF NEW JERSEY
LAW DIVISION - HUDSON COUNTY
DOCKET NO. HUD~L-607-18

JACQUELINE ROSA,

Plaintiff, Civil Action

v CONSENT ORDER FOR LEAVE
TO INTERVENE
BOROUGH OF LEONIA, ET AL.,

Defendants.

This matter having been opened to the court by Gurbir
S. Grewal, Attorney General of New Jersey, by Philip
Espinosa, Deputy Attorney General, attorney for the State of New
Jersey Department of Transportation (DOT), and the court having
considered this matter, and the parties having consented to this
proposed consent order for leave intervene, and for good

cause having been shown;

IT IS on this day of 2018, ORDERED:
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1. The DOT is hereby given leave to intervene in
this action and to file its complaint on eCour within 14 days
of the try of this order, with like effect as if the DOT had
been named an original plaintiff.

2. The DOT’'s filing of its complaint on eCourts shall
act as service of process upon the parties in this case.

3. The parties to this action shall have 20 days
from the date of the entry of this order which to serve an
answer or otherwise plead with respect to the complaint of the

DOT.

We hereby consent to the form and entry of this order:

SEIGEL LAW FIRM,

By: Dated: (@
osa, Esq.

ro Se ‘ntiff (0093 0
(Att. ey ID No.:L?ZZ_-O_;L/@
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GITTLEMAN MUHLSTQCK & CHEWCASKIE

By: Dated: 5;/?5/;;/
ri n h wcaskie, Esqg. A
y (Attorney ID No.: 021201984)
//' Attorney for Defendants

Borough of Leonia; Borough
of Leonia Council; Tom Rowe
and Judah Zeigler

GURBIR S. GREWAL
ATTORNEY GENERAL OF NEW JERSEY

B Dated: é&é?é}’
hilip nosa Fe
Deput rney General
(At ID No.: 030311988)

Attor vy for the State of
New Jersey Department of
Transportation



